
IN THE
UNITED STATI1S COUIìT OF'APPEALS

FOR THE DTSTRICT OF COLUMBIA CIIìCUIT

No. 07-5347

MENACHEM I}INYAMIN ZIVOTOFSKY,
by his palents and guardians, ARI Z. and

NAOMI SIEGMAN ZIVOTOFSKY,

Plaintiff-Appellanr,

v.

THE SECRETARY OF STATE,

Defendant-Appellee.

On Appeal from the United States Distlict CouÍ
for the f)istrict of Columbia

PLAINTIFF-APPELLANT'S PETITION FOR
REHEARING EN BANC

Pursuant to Rule 35 of the Fedelal Rules of Appellate Procedure and Circuit

Rule 35, PlaintifÊAppellant hereby moves fol'rehearing en banc of the panel

decision lendeled on July 10,2009 (Ëxhibit 1).

RULE 3s(b) STAI'EMENT

1. ln its holding that a "political question" was presented by plaintiff-

appellant's prayer that the Distlict Court enfolce a duly enacted Conglessior.ral law
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touching on foreign relations, the decision of tl.re panel nrajority conflicts with the

Suprenre Court's decision in Japan Whalíng Ass'n v. Atnerican Cetacean Society,,

478 U.S. 221 (1986), and with the rationale of this Court's decisions in Comntillee

of United States Cítízens Living in Nicaragua v. Reagan,859 Þ-.2d 929,935 (D.C.

Cir. 1988); Rctmirez de Arellano v. Weinberger, 7 45 F.2d 1500, I 5 I 5 (D.C. Cir'.

1984) (en banc); and Nalional Treasury Em¡tloyees Union v. Nixon, 492 F .2d 587 ,

603 (D.C. Cir. 1974).

2. The legality of the procedule by which the Plesident, instead of

vetoing a law he deems unconstitutional, signs such a law and issues a "signing

statement" declating that he will not enforce the law because he believes it to be

unconstitutional is a question of exceptional irnportance. See Obama's Embra.ce of

Bush Tactic Criticized by Lawmakers From Both Parties, N.Y. TtMIlS, August 9,

2009, ar. p. 18, Exhibir 2.

ARGUMENT

t.

THE MAJORITY'S MISAPPLICATION
oF TI{E "POLITTCAL QUESTION" DOCTR.INE

WILL MISLEAD AND CONFUSE
DISTRICT COURTS IN THIS CIRCUIT

In his concurring opinion, ChielJudge Edwards desclibed as "specious" the

governrnent's argurnent that "Zivotofsky's clairn is a nonjusticiable political

question." Concun'ing Opinion, p. 2, Exhibit 1, infia. We aglee with this
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characterization ar.rd submit that the majorily's acceptance of that algurnent (also

adopted by the District Courl) substantially misapprehends the justif'rcation fol the

"political question" doctline and applies the "political question" doctrine to

situations where there is no justilÌcation whatever fol a federal couft to withhold

the exercise ofjudicial authority. lf the panel majolity's decision is not reviewed

en banc and vacated, it will result in substantial confusion in this Circuit ovel the

reach of the "political question" doctrine. And tl.ris is the Cilcuit in which most

challenges to Executive Branch conduct are blought to court.

The panel rnajority and the district coult erroneously applied to this case a

doctline lirniting a courl's julisdiction and authority when the judiciary - and not

the legislature - is being asked to decide a "political question." ln Baker v. Carr,

369 U.S. 186 (1962), the landmark case on which the panel rnajority and the

district.judge principally relied (Panel Majority Opinion, pp. 6-1 , JA 409-413), the

plaintiffs asked the distlict couú to enter the "political thicket" ollegislative

reapportionment. Baker v. Carr did not tuln on the validity of a federal statute.

Indeed, the litigation was initiated because there was no legislation that supported

the plaintiffs' constitutional contention. 'fhe Suprerne Coult arliculated six factors

that a federal judge must considel befole taking jurisdiction over a case in which

flte courl is asked - as it was in the leappoltionment cases * to rendel'a judgment

on an issue that lequiles lesolution of a "political question."
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The Baker y. Caw factors are ilrelevant in this case because the cotnplaint

did not require the district couft to decide any "political question." There was, in

fact, no "political question" raised by the cornplaint because, contl'ary to the

assedion rnade by the panel majority and the district judge, the complaint did nt¡Í

ask the court to decide "whether'.Jerusalem is part of Israel" (Panel Majolity

Opinion, p. 2) or "to decide the political status of Jerusalem" (JA 411). It only

required the district couú to construe and enforce a federal statute that gives a clear

instruction regarding the forrnat of a governmental document. Insofar as

Jerusalem's "political status" may affect the outcome of this litigation, that

"political question" - if it is presented by this case at all - was dectded by the

Congress when it enacted Public Law 107 -228. The district court was asked by the

plaintifls cornplaint only to enforce Congress' decision, not to render its own

decision based on the court's resolution of a "political question."

The decisions of this Court and of the Suprerne Court on questions of

'Justiciability" support the conclusion that the issue presented by the plaintifls

cornplaint is subject to judicial consideration and resolution. þ-irst,, the plaintifl-s

claim is an assertion of apersonal light, and "clailns based on such rights ale

justiciable, even if they implicate foreign policy decisions." Contntittee of United

States Cíti.zens Líving in Nicaragua v. Reagan,859 F.2d 929,935 (D.C. CiL. 1988);

see Ramirez de Arellano v. Weinberger,T45 F.2d 1500, 1515 (D.C. Cir. 1984) (en
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banc). For example, the Suprerne Coult did :not, in Regan v. Wald, 468 U.S. 222

(l984), r'ej ect as "nonjusticiable" a plaintifls challenge to Treasury l)epartrnent

regulations inhibiting travel to Cuba. Although the legulations implerler.rted

foreign policy, the Couft deternined the melits of the plaintifls cliallenge to the

infringernent of her personal r'ights.

Second, as noted in the most recent edition of a widely accepted tleatise on

Federal Practice, "Interpretation of statutes affecting foreign affails is not likely to

be barred by political question doctrine." 134 Wright, Miller, Cooper, F'reer,

Federal Practice and Procedure þ 3534.2, p. 708, and cases cited in nofe 27 .5

(Supp. 2005).

T'he panel rnajority essentially ignored the fact that Congress had passed a

law on this subject. It treated this case as ifthere had been no Congressional

legislation. Had Congress not enacled Section 214(d) and a Jerusalem-born United

States citizer.r had sued to compel the Secretary of State to treat birth in Jerusalern

as birth in "lslael," there would be substance to the algument that such a claim is

"nonjusticiable" under Lhe llaker y. Carc critel'ia. But once Congress made the

detelnrination it did by the enactmeÍìt of Section 214(d), there rernained no

"political question" for the district coult to decide.

For the reasons stated in Section III of this Petition for Rehearing En Banc,

the conclusion reached by ChiefJudge Edwards in his concurrence is erroneous
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and also wârlants en banc review, Section 214(d) does not affect the President's

exclusive authority to "receive Ambassadors and other public Ministers." Ilence

the Secretary of State's lefusal to comply with Section 214(d) is unlawful and is

not suppolted by the governrnent's argument that the statute interferes with the

President's "recognition power'."

II.

THE PRESIDBNT MUST ENFOIìCE
LAWS THAT HE SIGNS AND CANNOT
AVOID THE CONSTITUTIONAL VETO

PROCESS WITH A "SIGNING STATEMENT"

Plaintiff-Appellant argued below that legardless of the "political question"

issue, the Executive Branch is constitutionally required to execute a law duly

enacted by Congress that the President chooses to sign and not to veto. This is

padicularly true if the congressionally enacted law is not a regulatory measure but

is a law that directs the President (or', in this case, the Secretary of State) to take

certain prescribed action.

Although this argument was spellecl out in detail in the Appellant's Principal

Brief (pp. 28-3 1 ) and leiterated in the Reply Brief (pp. 5-6), it was ignored by both

the n.rajority and conculring opinions of the panel. lt is, we submit, an irnportant

constitutional issue that is squarely presented in this case.

The New YorkTimes reported on August 9,2009: "Plesident Obanra has

issued signing statelxents claiming the authority to bypass dozens of plovisions of
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bills enacted into law since he took ofïce, provoking mounting criticisrn by

lawmakers from both parties." A copy of the full New York Times afticle is

reproduced as Exhibit 2.

In 2002, when Public Law 107 -228 was enacted, President Bush did not

choose to veto it even though he apparently believed, according to his "Signing

Statement," that Section 21 4 is unconstitutional because it "irnpennissibly

interferes with the President's constitutional authority to conduct the Nation's

foreign affairs and to supervise the unitary executive branch." JA 15. The President

had a constitutionally perrnissible course that l.re could have followed if he did not

approve ofthe duly enacted federal statute. IIe could have vetoed the law. Since

the President clid not exercise a veto but chose instead to sign the law, the

Executive Branch is obliged to implement it.

'fhe Constitution explicitly provides, in painstaking detail, what a President

lÌ1ust clo if he does not approve of a law enacted by both Houses of Congless. U.S.

Const. art. I, $ 7, cl. 2. Article I, Sectior.r 7, Clause 2 tells the Plesident that if he

"approves" of a bill that has passed the House of Representatives and tl.re Senate,

"he shall sign it." ld. The Constitution then goes on to direct what the President

lnust do if he does not applove:

[H]e shall return it, with his Objections to that House in
which it shall have oliginated, who shall entel the
Ob.jections at large on their Journal, and proceed to
reconsider it.
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"I-he Constitution goes on to direct that "[i]f after such Reconsideration two

thirds of that House shall agree to pass the tsill, it shall be seut, together with the

Objections, to tl.re other House, by which it shall likewise be reconsidered, and iÎ

approved by two thirds of that House, it shall become a Law." By signing the law

while simultaneously announcing that he will not irnplement it because it

assertedly interferes with authority that is constitutionally assigned only to the

President, President Bush bypassed the procedure prescribed in Article I, Section

7, Clause 2 of the Constitution. I-Iis "Objections" were not sent to the House of

Iìepresentatives, the House had no opportunity to consider them, and the Senate

also was afforded no opporlunity to considel the President's disapploval and vote

again on the legislation.

The Supreme Cour.t observed in Immi.gration and Natura.lization Service v.

Chadha,462U.S.9I9,951 (1983), and again in Clinton v. City of New York,524

ll.S. 417, 439-440 (1998), that the power to enacl statutes rnay only "be exercised

in accord with a single, fìnely wlought and exhaustively considered procedure" set

out in Article l, Section 7, Clause 2 of the Constitution. The President has no

autholity to vary frorn this procedure when he disapproves of a bill that both

Houses ofCongress have passed. The effect ofthe "signing staterxent" declaling

that one provision of an Act of Congress will not be enfolced is the same as the
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effect of the Line Itern Veto Act that the Suprelre Court found unconstitutional in

Clinton,524 US 417. It should be invalidated on similar grounds.

Between March 2l , 2001 , and October 20, 2008, Plesident Bush issued I 61

"Signing Staternents," some of which declaled the President's rellusal, on

constitutional grounds, to follow duly enacted statutol'y provisions. List of All

Presidential Signing Statements 2001-2008, http://www.ooherentbabble.corn/

sisrringstaten.rents/'l'OCindex.l.rtm (last visited Aug. 20,2009). In an Opinion of

the Assistant Attorney General to \rVhite Ilouse Counsel dated November'3, 1993,

the Department of Justice expressed its view that the Plesident was not under "any

duty to veto legislation containing a constitutionally infirm provision," although

the Opinion recited the contrary views of Thomas Jefferson and James Madison.

The Legal Significance o1'Presidential Signing Statements, 17 Op. Off.

Legal Counsel 131 (1993).

When a bill passed by both Houses of Congress directs the Plesident to take

certain specif,red action (as Section 214 of Public Law 107-228 did), he may not

simultaneously sign the bill and l'efuse to take the action that Congless has

directed, even if his disapproval rests on constitutional grounds. The Constitution

conternplates that the Plesident will state his constitutional "Objections" and that

both Houses of Congress will then reconsidel the bill in light of these

"Objections." The coulse that President Bush chose prevented any Congressional
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review of his constitutional grounds. The Plesident effectively vetoed Section 214

with a "Signing Staternent," and the soundness and effectiveness of that veto was

never presented to the Congress for its considelation.

III.

COMPLTANCE WrTH SECTTON 2r4(d)
DOES NOT UNCONSTITUTIONALLY

INFRINGE ON THE EXECUI'IVE'S
EXCLUSIVE RECOGNITION POWER

Discovery ir.r this case established that there are llore than 100,000

Arnerican citizens alive today whose passporls identify them as born in "Israel"

because they were born in cities such as Tel Aviv, Haifa, Beelsheba, ot' Eilat - all

of which have been recognized since 1948 as located in "lsrael." The practical

effect of irnplementing Section 214(d) is to add a potential 50,000 American

citizens to those whose birthplace is already designated as "Israel." The passport of

a Jerusalern-born United States citizen would look no different tl.ran the passport ol

a l{aifa-born American citizen; both would show "lsrael" as the bearer's place of

bil1h.

Discovely also established that the inclusion of a bilthplace on a United

States passport was intended, frorn its inception, to be a means of identifying the

passport-holder', just as is his or hel photograph and place of birth. It makes no

political statement whatever and is basically detelmined by tl.re passport-holder'' s

own wishes. Indeed, State Depaúment regulations demonstrate that the bifthplace

l0
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line on a passport is not an exercise o1'the President's autholity to recognize

foreign sovereigns.

Under'7 FAM 1383.5-4, any Arnelican citizen boln in "Palestine" before

1948 may choose to list "Palestine" instead of"lsrael" on his or her passpolt.

There is obviously no sovereign nation today called "Palestine." Moreover',

American citizens born in tl.re sovereignty indisputably lecognized by the United

States as "lsraei" - such as individuals bom in Tel Aviv or Haifa - are given the

option of excluding mention of the sovereign State of lslael ancl listing instead the

city of their biúh * l{aifa, Acre, or Beersheba, for example - "if the applicant

objects to showing the country having pl'esent sovereignty." Amelican citizens

who wish nol to be identified with Israel nT ay thereby exclude Israel froln their'

passports notwithstanding Israel's obvious sovereignty ovel their place of birth, but

Jerusalem-born Alnerican citizens are denied the light to nalne "lsrael" in thcir'

passpolts. Finally, the State Depaltrnent legulations pennit designations that do not

coincide with any sovereignty - "Gaza Strip," "Golan Heights," or "West Bank."

The government contends that "[r]ecording 'Israel' as the place of

birth of United States citizens born in Jerusalem wouldbe perceived internalionally

as a'reversal of U.S. policy on Jerusalern's status' that 'would be immediately and

publicly known. "' Blief for the Appellee, pp. 1 0- 1 I (emphasis added). In other

wolds, because the Departrnent of State has heletofole rnaintained a policy of
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disallowir.rg Jerusalem-born United States citizens (including even those bom in

'West Jelusalem) to designate "Israel" on theil passports or on Consular Reports of

Birth Abroad, the reversal of that policy would be pelceived by foleign

governlxents as a change of American foreign policy. The majority and conculring

opinions of the panel accepted this rationale. Majority Opinion, p.4; Conculling

Opinion, p. 18.

This argument effectively perpetuates for eternity any misguided and

erroneous plactice or policy initiated by the State Departrnent. 1'he appellant is told

that because others in his position have been albittarily and unjustifiably denied

the right he now asserts (and that Congless has now enacted into law) and because

those past denials were intelnationally known and applauded in some foreign

countries, any con'ection of that pernicious practice will be rnispelceived as a

change of American foreign policy.

'Ihe State Department is attempting to lift itself by its own bootstraps. If

there would be any foreign-policy consequence liorn perrnitting Jerusalern-born

United States citizens to designate "Israel" as their place of birth, it would result

entirely frorn the fact that the Department of State has hel'etofore unjustifrably

prohibited such designation. The State I)epartrnent should not be permitted to

perpetuate a past error by predicting a self-fulfilling prophecy.
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CONCLUSION

Fol the folegoing reasons, rehearing en banc should be glanted.

Respectfully submittcd,

Dated: August21,2009
NATI.IAN ì,EWIN
/\LYZA. D. LEWIN
LEWIN & LEWIN, LLP
1 828 l- Street N.W., Suite 901

Washington, D.C. 20036
(202) 828-1000

Attorn eys for P laint iff- A ppe I lant
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CERTIFICATE OF SERVICE

l l.releby celtify that on August 21,2009, copies of the folegoing PlaintifJ-

Appellant's Petitionfor Rehearing En Banc were se11t by e-n.rail and fir'st class mail,

postage prepaid to the following:

Douglas Letter, Esq.
Lewis Yelin, Esq.
Appellate Staff, Civil Dìvision
Departrnent olJustrce
950 Peirnsylvania Ave., Roorn 73 18

Washington, DC 20530
D o ugl as. Letter @us d oj. gov
Lew i s. Y t'l i r t @u sl oj.go v

/s/ Nathan Lewin
NATIJAN LEWIN
LEV/IN & LEWIN, LLP
1828 L Street N.W., Suite 901

Washington, D.C. 20036
(202) 828-1000

Att omeys for P I ainti/f- App el I ant
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