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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 07-5347

MENACHEM BINYAMIN ZIVOTOFSKY,
by his parents and guardians, ARI Z. and
NAOMI SIEGMAN ZIVOTOFSKY,
Plaintiff-Appellant,

V.

THE SECRETARY OF STATE,

Defendant-Appellee.

On Appeal from the United States District Court
for the District of Columbia

PLAINTIFF-APPELLANT’S PETITION FOR
REHEARING EN BANC

Pursuant to Rule 35 of the Federal Rules of Appellate Procedure and Circuit
Rule 35, Plaintiff-Appellant hereby moves for rehearing en banc of the panel
decision rendered on July 10, 2009 (Exhibit 1).
RULE 35(b) STATEMENT
1. In its holding that a “political question” was presented by plaintiff-

appellant’s prayer that the District Court enforce a duly enacted Congressional law
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touching on foreign relations, the decision of the panel majority conflicts with the
Supreme Court’s decision in Japan Whaling Ass 'nv. American Cetacean Society,
478 U.S. 221 (1986), and with the rationale of this Court’s decisions in Committee
of United States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935 (D.C.
Cir. 1988); Ramirez de Arellano v. Weinberger, 745 ¥.2d 1500, 1515 (D.C. Cir.
1984) (en banc); and National Treasury Employees Union v. Nixon, 492 F.2d 587,
603 (D.C. Cir. 1974).

2. The legality of the procedure by which the President, instead of
vetoing a law he deems unconstitutional, signs such a law and issues a “signing
statement” declaring that he will not enforce the law because he believes it to be
unconstitutional is a question of exceptional importance. See Obama’s Embrace of
Bush Tactic Criticized by Lawmakers From Both Parties, N.Y. TIMES, August 9,
2009, at p. 18, Exhibit 2.

ARGUMENT
L.
THE MAJORITY’S MISAPPLICATION
OF THE “POLITICAL QUESTION” DOCTRINE
WILL MISLEAD AND CONFUSE
DISTRICT COURTS IN THIS CIRCUIT

In his concurring opinion, Chief Judge Edwards described as “specious” the

government’s argument that “Zivotofsky’s claim is a nonjusticiable political

question.” Concurring Opinion, p. 2, Exhibit 1, infra. We agree with this
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characterization and submit that the majority’s acceptance of that argument (also
adopted by the District Court) substantially misapprehends the justification for the
“political question” doctrine and applies the “political question” doctrine to
situations where there is no justification whatever for a federal court to withhold
the exercise of judicial authority. If the panel majority’s decision is not reviewed
en banc and vacated, it will result in substantial confusion in this Circuit over the
reach of the “political question” doctrine. And this is the Circuit in which most
challenges to Executive Branch conduct are brought to court.

The panel majority and the district court erroneously applied to this case a
doctrine limiting a court’s jurisdiction and authority when the judiciary — and not
the legislature — is being asked to decide a “political question.” In Baker v. Carr,
369 U.S. 186 (1962), the landmark case on which the panel majority and the
district judge principally relied (Panel Majority Opinion, pp. 6-7, JA 409-413), the
plaintiffs asked the district court to enter the “political thicket” of legislative
reapportionment. Baker v. Carr did not turn on the validity of a federal statute.
Indeed, the litigation was initiated because there was no legislation that supported
the plaintiffs’ constitutional contention. The Supreme Court articulated six factors
that a federal judge must consider before taking jurisdiction over a case in which
the court is asked ~ as it was in the reapportionment cases — to render a judgment

on an issue that requires resolution of a “political question.”
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The Baker v. Carr factors are irrelevant in this case because the complaint
did not require the district court to decide any “political question.” There was, in
fact, no “political question” raised by the complaint because, contrary to the
assertion made by the panel majority and the district judge, the complaint did not
ask the court to decide “whether Jerusalem is part of Israel” (Panel Majority
Opinion, p. 2) or “to decide the political status of Jerusalem” (JA 411). It only
required the district court to construe and enforce a federal statute that gives a clear
instruction regarding the format of a governmental documenf. Insofar as
Jerusalem’s “political status” may affect the outcome of this litigation, that
“political question” - if it is presented by this case at all - was decided by the
Congress when it enacted Public Law 107-228. The district court was asked by the
plaintiff’s complaint only to enforce Congress’ decision, not to render its own
decision based on the court’s resolution of a “political question.”

The decisions of this Court and of the Supreme Court on questions of
“justiciability” support the conclusion that the issue presented by the plaintiff’s
complaint is subject to judicial consideration and resolution. First, the plaintiff’s
claim is an assertion of a personal right, and “claims based on such rights are
justiciable, even if they implicate foreign policy decisions.” Committee of United
States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935 (D.C. Cir. 1988);

see Ramirez de Arellano v. Weinberger, 745 F.2d 1500, 1515 (D.C. Cir. 1984) (en
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banc). For example, the Supreme Court did not, in Regan v. Wald, 468 U.S. 222
(1984), reject as “nonjusticiable” a plaintiff’s challenge to Treasury Department
regulations inhibiting travel to Cuba. Although the regulations implemented
foreign policy, the Court determined the merits of the plaintiff’s challenge to the
infringement of her personal rights.

Second, as noted in the most recent edition of a widely accepted treatise on
Federal Practice, “Interpretation of statutes affecting foreign affairs is not likely to
be barred by political question doctrine.” 13A Wright, Miller, Cooper, Freer,
Federal Practice and Procedure § 3534.2, p. 708, and cases cited in note 27.5
(Supp. 2005).

The panel majority essentially ignored the fact that Congress had passed a
law on this subject. It treated this case as if there had been no Congressional
legislation. Had Congress not enacted Section 214(d) and a Jerusalem-born United
States citizen had sued to compel the Secretary of State to treat birth in Jerusalem
as birth i “Israel,” there would be substance to the argument that such a claim is
“nonjusticiable” under the Baker v. Carr criteria. But once Congress made the
determination it did by the enactment of Section 214(d), there remained no
“political question” for the district court to decide.

For the reasons stated in Section Il of this Petition for Rehearing En Banc,

the conclusion reached by Chief Judge Edwards in his concurrence is erroneous
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and also warrants en banc review, Section 214(d) does not affect the President’s
exclusive authority to “receive Ambassadors and other public Ministers.” Hence
the Secretary of State’s refusal to comply with Section 214(d) is unlawful and is
not supported by the government’s argument that the statute interferes with the
President’s “recognition power.”
I1.
THE PRESIDENT MUST ENFORCE
LAWS THAT HE SIGNS AND CANNOT
AVOID THE CONSTITUTIONAL VETO
PROCESS WITH A “SIGNING STATEMENT”
Plaintiff-Appellant argued below that regardless of the “political question”
issue, the Executive Branch is constitutionally required to execute a law duly
enacted by Congress that the President chooses to sign and not to veto, This is
particularly true if the congressionally enacted law is not a regulatory measure but
is a law that directs the President (or, in this case, the Secretary of State) to take
certain prescribed action,
Although this argument was spelled out in detail in the Appellant’s Principal
Brief (pp. 28-31) and reiterated in the Reply Brief (pp. 5-6), it was ignored by both
the majority and concurring opinions of the panel. It is, we submit, an important
constitutional issue that is squarely presented in this case.

The New York Times reported on August 9, 2009: “President Obama has

issued signing statements claiming the authority to bypass dozens of provisions of
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bills enacted into law since he took office, provoking mounting criticism by
lawmakers from both parties.” A copy of the full New York Times article is
reproduced as Exhibit 2.

In 2002, when Public Law 107-228 was enacted, President Bush did not
choose to veto it even though he apparently believed, according to his “Signing
Statement,” that Section 214 is unconstitutional because it “impermissibly
interferes with the President’s constitutional authority to conduct the Nation’s
foreign affairs and to supervise the unitary executive branch.” JA 15. The President
had a constitutionally permissible course that he could have followed if he did not
approve of the duly enacted federal statute. He could have vetoed the law. Since
the President did not exercise a veto but chose instead to sign the law, the
Executive Branch is obliged to implement it.

The Constitution explicitly provides, in painstaking detail, what a President
must do if he does not approve of a law enacted by both Houses of Congress. U.S.
Const. art. I, § 7, cl. 2. Article I, Section 7, Clause 2 tells the President that if he
“approves” of a bill that has passed the House of Representatives and the Senate,
“he shall sign it.” /d. The Constitution then goes on to direct what the President
must do if he does not approve:

[HJe shall return it, with his Objections to that House in
which it shall have originated, who shall enter the

Objections at large on their Journal, and proceed to
reconsider it.



Case: 07-5347  Document: 1202302  Filed: 08/21/2009  Page: 8

The Constitution goes on to direct that “[i]f after such Reconsideration two
thirds of that House shall agree to pass the Bill, it shall be sent, together with the
Objections, to the other House, by which it shall likewise be reconsidered, and if
approved by two thirds of that House, it shall become a Law.” By signing the law
while simultaneously announcing that he will not implement it because it
assertedly interferes with authority that is constitutionally assigned only to the
President, President Bush bypassed the procedure prescribed in Article I, Section
7, Clause 2 of the Constitution. His “Objections” were not sent to the House of
Representatives, the House had no opportunity to consider them, and the Senate
also was afforded no opportunity to consider the President’s disapproval and vote
again on the legislation.

The Supreme Court observed in Immigration and Naturalization Service v.
Chadha, 462 U.S. 919, 951 (1983), and again in Clinton v. City of New York, 524
U.S. 417, 439-440 (1998), that the power to enact statutes may only “be exercised
in accord with a single, finely wrought and exhaustively considered procedure” set
out in Article I, Section 7, Clause 2 of the Constitution. The President has no
authority to vary from this procedure when he disapproves of a bill that both
Houses of Congress have passed. The effect of the “signing statement” declaring

that one provision of an Act of Congress will not be enforced is the same as the
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effect of the Line Item Veto Act that the Supreme Court found unconstitutional in
Clinton, 524 US 417. 1t should be invalidated on similar grounds.

Between March 21, 2001, and October 20, 2008, President Bush issued 161
“Signing Statements,” some of which declared the President’s refusal, on
constitutional grounds, to follow duly enacted statutory provisions. List of All

Presidential Signing Statements 2001-2008, http://www.coherentbabble.com/

signingstatements/TOCindex.htm (last visited Aug. 20, 2009). In an Opinion of

the Assistant Attorney General to White House Counsel dated November 3, 1993,
the Department of Justice expressed its view that the President was not under “any
duty to veto legislation containing a constitutionally infirm provision,” although
the Opinion recited the contrary views of Thomas Jefferson and James Madison.
The Legal Significance of Presidential Signing Statements, 17 Op. Off.

Legal Counsel 131 (1993).

When a bill passed by both Houses of Congress directs the President to take
certain specified action (as Section 214 of Public Law 107-228 did), he may not
simultaneously sign the bill and refuse to take the action that Congress has
directed, even if his disapproval rests on constitutional grounds. The Constitution
contemplates that the President will state his constitutional “Objections” and that
both Houses of Congress will then reconsider the bill in light of these

“Objections.” The course that President Bush chose prevented any Congressional
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review of his constitutional grounds. The President effectively vetoed Section 214
with a “Signing Statement,” and the soundness and effectiveness of that veto was
never presented to the Congress for its consideration.
1.
COMPLIANCE WITH SECTION 214(d)
DOES NOT UNCONSTITUTIONALLY
INFRINGE ON THE EXECUTIVE’S

EXCLUSIVE RECOGNITION POWER

Discovery in this case established that there are more than 100,000
American citizens alive today whose passports identify them as born in “Israel”
because they were born in cities such as Tel Aviv, Haifa, Beersheba, or Eilat — all
of which have been recognized since 1948 as located in “Israel.” The practical
effect of implementing Section 214(d) is to add a potential 50,000 American
citizens to those whose birthplace is already designated as “Israel.” The passport of
a Jerusalem-born United States citizen would look no different than the passport of
a Haifa-born American citizen; both would show “Israel” as the bearer’s place of
birth.

Discovery also established that the inclusion of a birthplace on a United
States passport was intended, from its inception, to be a means of identifying the
passport-holder, just as is his or her photograph and place of birth. It makes no
political statement whatever and is basically determined by the passport-holder’s

own wishes. Indeed, State Department regulations demonstrate that the birthplace

10
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line on a passport is not an exercise of the President’s authority to recognize
foreign sovereigns.

Under 7 FAM 1383.5-4, any American citizen born in “Palestine” before
1948 may choose to list “Palestine” instead of “Israel” on his or her passport.
There is obviously no sovereign nation today called “Palestine.” Moreover,
American citizens born in the sovereignty indisputably recognized by the United
States as “Israel” — such as individuals born in Tel Aviv or Haifa — are given the
option of excluding mention of the sovereign State of Israel and listing instead the
city of their birth — Haifa, Acre, or Beersheba, for example - “if the applicant
objects to showing the country having present sovereignty.” American citizens
who wish #ot to be identified with Israel may thereby exclude Israel from their
passports notwithstanding Israel’s obvious sovereignty over their place of birth, but
Jerusalem-born American citizens are denied the right to name “Israel” in their
passports. Finally, the State Department regulations permit designations that do not
coincide with any sovereignty — “Gaza Strip,” “Golan Heights,” or “West Bank.”

The government contends that “[r]ecording ‘Israel’ as the place of
birth of United States citizens born in Jerusalem would be perceived internationally
as a ‘reversal of U.S. policy on Jerusalem’s status’ that ‘would be immediately and
publicly known.”” Brief for the Appellee, pp. 10-11 (emphasis added). In other

words, because the Department of State has heretofore maintained a policy of

11
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disallowing Jerusalem-born United States citizens (including even those born in
West Jerusalem) to designate “Israel” on their passports or on Consular Reports of
Birth Abroad, the reversal of that policy would be perceived by foreign
governments as a change of American foreign policy. The majority and concurring
opinions of the panel accepted this rationale. Majority Opinion, p. 4; Concurring
Opinion, p. 18.

This argument effectively perpetuates for eternity any misguided and
erroneous practice or policy initiated by the State Department. The appellant is told
that because others in his position have been arbitrarily and unjustifiably denied
the right he now asserts (and that Congress has now enacted into law) and because
those past denials were internationally known and applauded in some foreign
countries, any correction of that pernicious practice will be misperceived as a
change of American foreign policy.

The State Department is attempting to lift itself by its own bootstraps. If
there would be any foreign-policy consequence from permitting Jerusalem-born
United States citizens to designate “Israel” as their place of birth, it would result
entirely from the fact that the Department of State has heretofore unjustifiably
prohibited such designation. The State Department should not be permitted to

perpetuate a past error by predicting a self-fulfilling prophecy.

12
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CONCILUSION
For the foregoing reasons, rehearing en banc should be granted.

Respectfully submitted,

Dated: August 21, 2009

NATHAN LEWIN

ALYZA D. LEWIN

LEWIN & LEWIN, LLP
1828 L. Street N.W., Suite 901
Washington, D.C. 20036
(202) 828-1000

Attorneys for Plaintiff-Appellant

13
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CERTIFICATE OF SERVICE
I hereby certify that on August 21, 2009, copies of the foregoing Plaintiff-
Appellant’s Petition for Rehearing En Banc were sent by e-mail and first class mail,

postage prepaid to the following:

Douglas Letter, Esq.

Lewis Yelin, Esq.

Appellate Staff, Civil Division
Department of Justice

950 Pennsylvania Ave., Room 7318
Washington, DC 20530

Douglas. Letter@usdoj.gov

Lewis. Yelin@usdoj.gov

/s/ Nathan Lewin

NATHAN LEWIN

LEWIN & LEWIN, LLP
1828 L Street N.W., Suite 901
Washington, D.C. 20036
(202) 828-1000

Attorneys for Plaintiff-Appellant
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EXHIBIT 1
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Hnitedr States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 17, 2008 Decided July 10, 2009
No. 07-3347

ARIZ. ZIVOTOFSKY, M.B.Z. BY HIS PARENTS AND GUARINANS
AND NAOMI SIEGMAN ZIVOTOFSKY, M.B.Z. BY HIS PARENTS
AND GUARDIANS,

APPELLANTS

V.
SECRETARY OF STATE,
APPELLEE

Appeal from the United States District Court
for the District of Columbia
(No. 03¢cv01921)

Nathan Lewin argued the cause for appellants. With him
on the briefs was Alyza D. Lewin.

Lewis Yelin, Attorney, U.S. Department of Justice,
argued the cause for appellee. With him on the brief were
Jeffrey S. Bucholtz, Acling Assistant Attorney General,
Jeffrey A, Taylor, U.S. Attorney, and Dowuglas N. Letter,
Appellate Litigation Counsel. R. Craig Lawrence, Assistant
U.S. Attorney, entered an appearance.

Page: 2
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Before: GRIFFITH, Circuit Judge, and EDWARDS and
WILLIAMS, Senior Circuit Judges.

Opinion for the Court filed by Circuit Judge GRIFFITH.

Concurring opinion filed by Senior Circuit Judge
EDWARDS.

GRIFFITH, Circuit Judge: 1t has been the longstanding
policy of the United States to take no side in the conientious
debate over whether Jerusalem is part of Israel. In this case,
the federal courts are asked to direct the Secretary of State to
contravene that policy and record in official documents that
Israel is the birthplace of a U.S. citizen born in Jerusalem.
Because the judiciary has no authority {o order the Executive
Branch to change the nation’s foreign policy in this matter,
this case is nonjusticiable under the political question
doctrine.

L.

That the United States expresses no official view on the
thorny issue of whether Jerusalem is part of Israel has been a
ceniral and calibrated feature of every president’s foreign
policy since Harry S. Truman. See Br. for Appellee at 6; J.A.
at 57 (Defendant’s Responses 1o Plaintiff's Interrogatories).
State Department policy governing how to describe the status
of Jerusalem in passports and Consular Reports of Birth' of
U.S. citizens born there implements the presidential decision

" A Consular Report of Birth is an official record of U.S. citizenship
for a person born abroad. See Application for a Consular Report of
Birth, http://www state.gov/documents/organization/83127.pdf (“A
Consular Report of Birth may be issued for any U.8. citizen child
under age 18 who was born abroad and who acquired U.S.
citizenship at birth.”).
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to remain neutral. Although the State Department typically
records a passport holder’s birthplace as the nation with
sovereignty over his city of birth, see 7 U.S. DEP*T OF STATE,
FOREIGN AFFAIRS MANUAL § 1383.1, passports issued to U.S.
citizens born in Jerusalem note only the city, see id § 1360,
app. D (*For a person born in Jerusalem, write JERUSALEM
as the place of birth in the passporl. Do not write
Isracl....”). The State Department follows the same policy
for Consular Reports of Birth. See Br. for Appellee at 9.

In 2002, Congress passed the Foreign Relations
Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228,
116 Stat. 1350 (2002) (codified at 22 U.S.C. § 2651 note
(2006)). Section 214 of the Act, entitled “United States Policy
with Respect to Jerusalem as the Capital of Israel,” challenges
the Executive’s position on the status of Jerusalem. Id. § 214,
116 Stat. at 1365. Subsection 214(a), for example, “urges the
President . . . to immediately begin the process of relocating
the United States Embassy in Isracl to Jerusalem.” Jd.
§214(¢a), 116 Stat. at 1365. Under subsection 214(c),
Congress forbids the Executive from using appropriated funds
for “publication of any official governimental document which
lists countries and their capital cities unless the publication
identifies Jerusalem as the capital of Isracl.” 1d. § 214(c), 116
Stat. at 1366. And subsection 214(d), the provision at issue in
this case, states:

Record of Place of Birth as Israel for Passport
Purposes.—TFor purposes of the registration of birth,
certification of nationality, or issuance of a passport of a
United States citizen born in the city of Jerusalem, the
Secretary fof State] shall, upon the request of the citizen
or the citizen’s legal guardian, record the place of birth as
Israel.
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Id. § 214(d), 116 Stat. at 1366. In a written statement issued
when he signed the bill into law, the President took the view
that section 214 is merely advisory because a congressional
command to the Ixecutive to change the government’s
position on the status of Jerusalem would “impermissibly
interfere with the President’s constitutional authority to
formulate the position of the United States, speak for the
Nation in international affairs, and determine the terms on
which recognition is given to foreign states.” President
George W. Bush, Statement on Signing the Foreign Relations
Authorization Act, 38 WEEKLY CoMP, PRES. DOC. 1659 (Sept.
30, 2002). Even in signing the Act, the President made clear
that “U.S. policy regarding Jerusalem has not changed.” Id.

Enactment of the law provoked confusion and criticism
overseas. The U.S. Consulate in Jerusalem informed the State
Department that “[d]espite [its] best efforts 1o get the word
out that U.S. policy on Jerusalem has not changed, the
reservations contained in the President’s signing statement
have been all but ignored, as Palestinians focus on what they
consider the negative precedent and symbolism of an
American law declaring that Israel’s capital is Jerusalem.”
J.A. at 398 (October 2002 declassified cable Trom the U.S.
Consulate in Jerusalem to the Secretary of State}; see also id,
at 396-97 {October 2002 declassified cable from the State
Department to U.S. missions abroad).

In October 2002, Menachem Zivotofsky was born in
Jerusalem to parents who are U.S. citizens, making him a
citizen as well. See 8§ U.S.C. § 1401(c) (2006). In December
2002, Menachem’s mother applied for a U.S. passport and a
Consular Report of Birth for her son at the U.S. Embassy in
Tel Aviv, Israel. She requested that both documents record
her son’s place of birth as “Jerusalem, Israel.” U.S. diplomatic
officials told Mrs. Zivotofsky that State Department policy
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forbade them from recording “Israel” as her son’s birthplace.
Consistent with its policy, the State Department issued a
passport and Consular Report of Birth identifying
“Jerusalem” as Menachem’s place of birth without reference
to Israel.

In September 2003, Menachem (by his parents) filed this
action for declaratory and injunctive relief ordering the State
Department to comply with the directive in section 214(d) and
record “Jerusalem, Israel,” as his birthplace in both his
passport and Consular Report of Birth. The district court ruled
that Menachem lacked standing to complain about the
contents of the documents because he could use them
regardless of how they described his birthplace. Invoking the
political question doctrine, the court also concluded that it
was without jurisdiction to consider his claim because there is
“a textually demonstrable constitutional commitment of the
issue to a coordinate political depariment.” Zivotofsky v. Sec’y
of State, No. 03-1921, slip op. at 9 (D.D.C. Sept. 7, 2004)
(quoting Baker v. Carr, 369 U.S5. 186, 217 (1962)). In the
district court’s view, the “desired passport wording . . . would
confer recognition in an official, diplomatic document that
Israel has sovereignty over Jerusalem.” Jd. at 10. Such a
result, the court held, would unlawfully trench upon the
Executive’s  exclusive power to recognize foreign
governments. Id.

We reversed the district court’s decision on standing,
concluding that the relevant issue is not whether Zivotofsky
can use his passport. He has standing because “Congress
conferred on him an individual right to have ‘Israel’ listed as
his place of birth on his passport and on his Consular Birth
Report,” and “the Secretary of State violated that individual
right.” Zivotofsky v. Sec’y of State, 444 ¥.3d 614, 619 (D.C.
Cir. 2006). We also remanded the case for the district court to
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determine whether section 214(d) is mandatory or advisory,
develop a more complete record, and consider the
implications, if any, of Zivotofsky’s request, first made in his
motion for summary judgment, that his passport and Consular
Report of Birth record “Israel™ as his place of birth, instead of
noting “Jerusalem, Israel,” as he pleaded in the complaint. Jd.
at 619-20. On remand, the district court granted the
Secretary’s motion to dismiss for Jack of subject matter
jurisdiction under FED. R. Civ. P. 12(b)(1), holding again that
because the complaint asserts a claim that implicates the
President’s recognition power, it “raises a quintessential
political guestion which is not justiciable by the courts.”
Zivotofsky v. Sec’y of State, 511 F. Supp. 2d 97, 102 (D.D.C.
2007).

Zivotofsky appeals the district court’s dismissal of his
case, which we review de novo. See Piersall v. Winter, 435
F.3d 319, 321 (D.C. Cir. 2006). We have jurisdiction to
consider the appeal under 28 US.C. § 1291 (2006). The
threshold question before us is whether the courts have
jurisdiction to provide Zivotofsky the relief he seeks or
whether he must pursue his remedies from the political
branches. See Lin v. United States, 561 F.3d 502, 504 (D.C.
Cir. 2009).

iL

In Baker v. Carr, the Supreme Court held that courts may
not consider claims that raise issues whose resolution has
been committed to the political branches by the text of the
Constitution. 369 U.S. at 217; see also Japan Whaling Ass'n
v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986) (stating that
the judiciary may not review “policy choices and value
determinations constitutionally committed” to Congress or the
Executive). Following the framework laid out in Nixon v.
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United States, we begin by “interpretfing] the [constitutional]
text in question and determin[ing] whether and to what extent
the issue is textually committed” to a political branch. 506
U.S. 224, 228 (1993); see also Clinton v. Jones, 520 U.S. 681,
700 n.34 (1997); Powell v. McCormack, 395 1.5, 486, 519
(1969). But to perform the analysis preseribed by Nixon, we
must first determine “the issue” before us. Only then can we
decide whether that issue has been committed by the
Constitution solely to the political branches or whether it is a
proper matter for the judiciary to resolve. See Nixon, 506 U.S.
at 228. Relying on section 214(d) of the Foreign Relations
Authorization Act, Zivotofsky asked the district court to
“order[] the [Secreiary of State] to issuc a passport to [him]
specifying [his] place of birth as [Israel]” and to instruct the
Executive “to comply with Section 214(d).” Compl. 9.
Given Zivotofsky’s claim, the issue before us is whether the
State Department can lawfully refuse to record his place of
birth as “Israel” in the face of a statute that directs it to do so.
See id. The issue is not, as the concurrence asserts, “Jw]hether
§214(d) ... is a constitutionally valid enactment,”
Concurring Op. at 3. This critical difference sets us on
different paths at the very outset.

It is well established that the Constitution’s grant of
authority to the President to “receive Ambassadors and other
public Ministers,” U.S. CONST. art. 11, § 3, includes the power
to recognize foreign governments. See, e.g., LOUIS HENKIN,
FOREIGN AFFAIRS AND THE UNITED STATES CONSTITUTION 38
(2d ed. 1996) (explaining that the ambassadorial receipt
clause in Article I “implies [the] power to recognize (or not
to recognize) governments™). That this power belongs solely
to the President has been clear from the earliest days of the
Republic. See Saikrishna B. Prakash & Michael D. Ramsey,
The Executive Power over Foreign Affairs, 111 YALE L.
231, 312-13 (2001) (“Congress never dictated [to President
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George Washington] which countries or governments to
recognize because it understood that the Constitution had
shifted the recognition power from Congress to the
President.”). The Supreme Court has recognized this
constitutional commitment of authority to the President
repeatedly and consistently over many years. See Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964)
(“Political recognition [of a foreign sovereign] is exclusively
a function of the Executive.”); Goldwater v. Carter, 444 .S,
996, 1607 (1979) (Brennan, J., dissenting) (“Our cases firmly
establish that the Constitution commits to the President alone
the power to recognize, and withdraw recognition from,
foreign regimes.” {citing Sabbatino, 376 U.S. at 410; Baker,
369 U.S. at 212; Unired States v. Pink, 315 U.S. 203, 228--30
(1942M).

The President’s exercise of the recognition power granied
solely to him by the Constitution cannot be reviewed by the
courts. See, e.g., Nat'l City Bank v. Republic of China, 348
U.S. 356, 358 (1955) (“The status of the Republic of China in
our courts is a matter for determination by the Executive and
is outside the competence of this Court.”). A decision made
by the President regarding which government is sovereign
over a particular place is an exercise of that power. As the
Supreme Court explained nearly two hundred years ago,
*when the executive branch . .. assume[s] a fact in regard to
the sovereignty of any island or country, it is conclusive on
the judicial department.” Williams v. Suffolk Ins. Co., 38 U.S.
415, 418 (1839) (refusing to question the President’s decision
regarding which country exercised sovereignty over the
Falkland Islands); see also Baker, 369 U.S. at 212 (“|Tlhe
judiciary ordinarily follows the executive as to which nation
has sovereignty over disputed territory . . . .”"). As a result, we
have declined invitations to question the President’s use of the
recognition power, See Lin, 561 F.3d at 508 (refusing to deem
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residents of Taiwan U.S. nationals and 1o declare that they are
entitled to U.S. passports because courts may not intrude on
the Executive’s decision to remain silent about Taiwan’s
sovereignty).

Thus the President has exclusive and unreviewable
constitutional power to keep the United States out of the
debate over the status of Jerusalem. Nevertheless, Zivotofsky
asks us to review a policy of the State Department
implementing the President’s decision. But as the Supreme
Court has explained, policy decisions made pursuant to the
President’s recognition power are nonjusticiable political
questions. See Pink, 315 U.S. at 229 (“Objections to the
underlying policy as well as objections to recognition are to
be addressed to the political department and not to the
courts.”). And every president since 1948 has, as a matter of
official policy, purposefully avoided taking a position on the
issue whether Israel’s sovereignty extends to the city of
Jerusalem. See Br. for Appellee at 6; J.A. at 57 (Defendant’s
Responses to  Plaintiff's  Interrogatories). The State
Department’s refusal to record “Israel” in passports and
Consular Reports of Birth of U.S. citizens born in Jerusalem
implements this longstanding policy of the Executive. See
Haig v. Agee, 453 1.8, 280, 292 (1981) (recognizing that a
U.S. passport is an official government document used to
communicate with foreign governments). By asking the
judiciary to order the State Departiment io mark official
government documents in a manner that would directly
contravene the President’s policy, Zivotofsky invites the
courts to call into question the President’s exercise of the
recognition power. This we cannot do. We therefore hold that
Zivotofsky’s claim presents a nonjusticiable political question
because it trenches upon the President’s constitutionally
committed recognition power.
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Zivotofsky argues that the political question doctrine
cannot foreclose a court from enforcing a duly enacted law. In
his view, this court is asked to do nothing more than interpret
a federal statute—a task within our power and competency.
To grant the requested relief would not require that we
determine the status of Jerusalem, he argues, because
enactment of section 214(d) has decided that question.
Enforcement of the rights Congress created presents no
political question. The government responds that even if we
find jurisdiction to consider Zivotofsky’s claim, we must
nevertheless strike section 214(d} as an unconstitutional
infringement on the President’s recognition power. We agree
that resolving Zivotofsky’s claim cither at the jurisdictional
stage under the political question doctrine or on the merits by
striking section 214(d) implicates the recognition power. Only
the LExecutive—not Congress and not the courts—has the
power to define U.S. policy regarding Isracl’s sovereignty
over Jerusalem and decide how best to implement that policy.
The question for us is whether Zivotofsky loses on
jurisdictional grounds, or on the merits because Congress
lacks the power 1o give him an enforceable right to have
“Israel” noted as his birthplace on his government
documents.”

Under the Supreme Court’s precedent and our own, the
answer must be the former. We are aware of no court that has
held we cannot or need not conduct the jurisdictional analysis

* The hypothetical lawsuit posed by the concurrence presents a very
different issue than the one we face regarding the Executive’s
decision to recognize (or not to recognize) which country exercises
sovereignly over a disputed area. See Concurring Op. at 12. We do
not hold, as the concurrence seems {o assume, that agny claim
quarreling with a State Department passport policy would
necessarily implicate the Recognifion Power and therefore raise a
political question.
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calied for by the political question doctrine simply because
the claim asserted involves a statutory right. We must always
begin by interpreting the constitutional text in question and
determining “whether and to what extent the issue is textually
commitied.” Nixon, 506 U.S. at 228. The question is not
whether the courts are competent to interpret a statute.
Certainly we are. But as our recent decision makes clear, we
will decline to “resolve [a] case through ... statutory
construction” when it “presents a political question which
strips us of jurisdiction to undertake that otherwise familiar
task.” Lin, 561 F.3d at 506. In a case such as this, to borrow
the words of Professor Wechsler, “abstention of decision” is
required because deciding whether the Secretary of State must
mark a passport and Consular Report of Birth as Zivotofsky
requests would necessarily draw us into an area of
decisionmaking the Constitution leaves to the Executive
alone. See HERBERT WECHSLER, PRINCIPLES, POLITICS AND
FUNDAMENTAL Law 11-14 (1961). That Congress took a
position on the status of Jerusalem and gave Zivotofsky a
statutory cause of action in an effort to make good on its
pronouncement is of no moment to whether the judiciary has
authority to resolve this dispule between the political
branches. We have never relied on the presence or absence of
a statufory challenge in deciding whether the political
question doctrine applies. See Lin, 561 F.3d at 506; S. African
Airways v. Dole, 817 F.2d 119, 123 (D.C. Cir. 1987) (noting
that although the court had “competence to interpret the
meaning of section 306(a)(2) of the Anti-Apartheid Act,” it
first had to “consider ... whether in doing so [it] would
trespass on territory reserved to the political branches”);
Population Inst. v. McPherson, 797 F.2d 1062, 1070 (D.C.
Cir. 1986) (determining f{irst whether there was a
“constitutional commitment of [the] issue to a coordinate
branch,” which would prevent the court from considering a
challenge to an agency’s interpretation of the Foreign
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Assistance and Related Programs Appropriations Act of
1985). We decline to be the first court to hold that a statutory
challenge to executive action trumps the analysis in Baker and
Nixon and renders the political question doctrine inapplicable.

11L

Because we conclude that Zivotofsky’s complaint raises a
nonjusticiable political question, we affirm the district court’s
dismissal of his suit for lack of subject matter jurisdiction.”
Lacking authority 1o consider the case, we do not address the
merits of the parties’ other arguments. The judgment of the
district court is

Affirmed.

* Qur concurring colleague raises an interesting point about the
distinction between questions we do not have jurisdiction fo
consider and those that are nonjusticiable. See Concurring Op. at 5-
7. Although Baker makes that distinction, see 369 U.S. at 198, the
Court’s other cases suggest that claims raising political questions
fall into both categories. See, e.g., INS v. Chadha, 462 U.S. 919,
941 (1983). We have consistently dismissed claims raising political
questions for want of subject matter jurisdiction once we have
found nonjusticiability, See Lin, 561 F.3d at 504; Schneider v.
Kissinger, 412 F.3d 190, 193 (D.C. Cir. 2005) (*The principle that
the courts lack jurisdiction over political decisions that are by their
nature committed to the political branches to the exclusion of the
judiciary is as old as the fundamental principle of judicial review.”
(internal guotation marks omilted)). We do not grapple with this
dispute, il one indeed exists, because it makes no practical
difference in the outcome of the case. Either way, we lack authority
to consider Zivotofsky’s claim.
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EDWARDS, Senior Circuil Judge, concurring: In 2002,
Congress passed the Foreign Relations Authorization Act, Fiscal
Year 2003, Pub. L. No. 107-228, 116 Stat. 1350 (2002)
(“Foreign Relations Authorizations Act™ or “Act™). The Act
was signed into law on September 20, 2002 by President George
W. Bush. Section 214 of the Act, entitled “United States Policy
with Respect to Jerusalem as the Capital of 1srael,” includes the
following provision which is at issue in this case:

(d) RECORD OF PLACE OF BIRTH AS ISRAEL FOR
PASSPORT PURPOSES — For purposes of the registration
of birth, certification of nationality, or issuance of a
passport of a United States citizen born in the city of
Jerusalem, the Seccretary shall, upon the request of the
citizen or the citizen’s legal guardian, record the place of
birth as Israel.

Id. § 214(d).

When the Foreign Relations Authorizations Act was signed
into law, the President attached a “signing statement,” objecting
to portions of § 214, The statement asserted that “Section 214,
concerning Jerusalem, impermissibly interferes with the
President’s constitutional authority to . . . determine the ferms on
which recognition is given fo foreign states. U.S. policy
regarding Jerusalem has not changed.” President George W.
Bush, Statement on Signing the Foreign Relations Authorization
Aet, Fiscal Year 2003, 2 PUB. PAPERS 1698 (Sept. 30, 2002).

Menachem Binyamin Zivotofsky was born in 2002 in
Jerusalem. Because his parents are United States citizens,
Zivolofsky is also a United States citizen. See 8 U.S.C.
§ 1401(c) (2006). Afier Zivotofsky’s birth, his mother filed an
application on his behalf for a consular report of birth abroad
and a United States passport. She requested of United States
officials that these documents indicate her son’s place of birth
as “Jerusalem, Isracl.” United States diplomatic officials
informed Mrs. Zivotofsky that passports issued to United States
citizens born in Jerusalem could not record “Israel™ as the place
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of birth. When the Zivotofskys received Menachem’s passport
and consular report, both documents recorded his place of birth
as “Jerusalem.” On his behalf, Zivotofsky’s parents filed this
action under § 214(d) against the Secretary of State seeking to
compel the State Department to identify Menachem’s place of
birth as “Israel.”

In defending against Zivotofsky’s action in this case, the
Secretary has pressed two principal arguments:

[11 Zivotofsky has no judicially enforceable right because
his complaint presents a political question. The power to
recognize foreign sovercigns — including the power to
recognize claims over disputed foreign territory — is
textually committed by the Constitution to the President,
and is therefore not subject to judicial override.

2] Section 214(d) is unconstitutional. Article 1l assigns to
the President the exclusive power to recognize foreign
sovereigns, and Congress has no authority to override or
intrude on that power.

Appellee’s Br. at 18, 21. The Secretary’s first argument — that
Zivotofsky’s claim is a nonjusticiable political question — is
specious. The Secretary’s second argument, contesting the
constitutionality of § 214(d), stands on solid footing.
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L. THE PoLmicAL QUESTION DOCTRINE HAS NoO
APPLICATION IN THIS CASE

A. The Issue Before the Court

The Secretary does not doubt that Zivotofsky has standing
to raise a viable cause of action under § 214(d) of the Foreign
Relations Authorizations Act. Nor does the Secretary doubt that
Zivotofsky properly invoked the District Court’s statutory
jurisdiction under 28 U.S.C. §§ 1331, 1346(a) (2), and 1361,
Therefore, the issue before this court is:

Whether § 214(d) of the Foreign Relations Authorizations
Act, which affords Zivotofsky a statutory right to have
“Israel” listed as the place of birth on his passport, is a
constitutionally valid enactment,

Put another way, the court must decide:

Whether, in enacting § 214(d), a provision purporting to
address “United States Policy with Respect to Jerusalem as
the Capital of Israel,” Congress impermissibly intruded on
the President’s exclusive power to recognize foreign
sovereigns.

These questions involve commonplace issues of statutory
and constitutional interpretation, and they are plainly matters for
the court to decide. And in answering these questions, this court
has no occasion to address a “political question” that is reserved
to the exclusive authority of one of the political branches of
government.

B. First Principles Governing the Jurisdiction of
Federal Courts

In considering whether a matter should be dismissed as a
nonjusticiable political question, it is important to recall the first
principles that govern the jurisdiction of federal courts:
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*  “It is, emphatically the province and duty of the judicial
department to say what the law is.”” Marbury v. Madison,
5 U.S. (1 Cranch) 137, 177 (1803).

+  “[Flederal courts lack the authority to abstain from the
exercise of jurisdiction that has been conferred.” New
Orleans Pub. Serv., Inc. v. Council of New Orleans, 491
U.8. 350, 358 (1989); see also Boumediene v. Bush, 128 S.
Ct. 2229, 2262 (2008).

*  “We have no more right to decline the exercise of
Jurisdiction which is given, than to usurp that which is not
given. The one or the other would be treason to the
constitution. Questions may occur which we would gladly
avoid; but we cannot avoid them.” Cohens v. Virginia, 19
U.S. {6 Wheat.) 264, 404 (1821).

In sum, “[w]hen a Federal court is properly appealed to in
a case over which it has by law jurisdiction, it is its duty to take
such jurisdiction. . . . The right of a party plaintiff to choose a
Federal court where there is a choice cannot be properly
denied.” Willcox v. Consol. Gas Co. of New York, 212 U.8. 19,
40 (1909).

C. Nonjusticiable “Political Questions”

The political question doctrine embraces a limited exception
to the rule that “federal courts lack the authority to abstain from
the exercise of jurisdiction that has been conferred.” New
Orleans Pub. Serv., 491 U.8. at 358. As the Supreme Court
explained in Baker v. Carr, 309 U.S. 186 (1962), “[w]here the
Constitution assigns a particular function wholly and indivisibly
to another department, the federal judiciary does not intervene,”
ld. at 246 (Douglas, J., concurring). The converse of this
proposition is that a federal court must not abstain from the
exercise of jurisdiction that has been conferred, unless it has
been asked to conclusively resolve a question that is “wholly
and indivisibly” committed by the Constitution to a political
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branch of government. “Underlying these assertions is the
undisputed constitutional principle that Congress, and not the
Judiciary. defines the scope of federal jurisdiction within the
constitutionally permissible bounds.” New Orleans Pub. Serv.,
491 1J.S. at 359.

The Supreme Court has described the political question
doctrine as follows:

Prominent on the surface of any case held to involve a
political question is found a textually demonstrable
constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and
manageable standards for resolving it; or the impossibility
of deciding without an initial policy determination of a kind
clearly for nonjudicial discretion; or the impossibility of'a
court’s undertaking independent resolution without
expressing lack of the respect due coordinate branches of
government; or an unusual need for ungquestioning
adherence to a political decision already made; or the
potentiality of ec¢mbarrassment from multifarious
pronouncements by various departments on one question.

Baker, 369 U.S. at 217; see also INS v. Chadha, 462 U.S. 919,
941 (1983); United States v. Murnoz-Flores, 495 U.S. 385, 389-
90 (1990). As explained below, this case in no way fits within
the frame of the Baker v. Carr “political question” paradigm.

D. The Crucial Distinction Between Jurisdiction and
Nonjusticiability

In explaining the political question doctrine, the Court in
Baker v. Carr was careful to amplify a crucial distinction
between “cases withholding federal judicial relief [1] rest[ing]
upon a lack of federal jurisdiction {and] [2] upon the
inappropriateness of the subject matter for judicial consideration
—what [the Court has] designated ‘nonjusticiability.”” 369 U.S.
at 198.
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The distinction between the two grounds is significant. In
the instance of nonjusticiability, consideration of the cause
is not wholly and immediately foreclosed; rather, the
Court’s inquiry necessarily piroceeds to the point of
deciding whether the duty asserted can be judicially
identified and its breach judicially determined, and whether
protection for the right asserted can be judicially molded.
In the instance of lack of jurisdiction the cause either does
not “arise under” the Federal Constitution, laws or ireaties
(or fall within one of the other enumerated categories of
Art. 11, § 2), or is not a “case or coniroversy™ within the
meaning of that section; or the cause is not one described by
any jurisdictional statute.

Id.

When a federal court dismisses a case because it presents a
“political question,” it does so not because the court lacks
subject matter jurisdiction but, rather, because the “duty asserted
can[not] be judicially identified and its breach judicially
determined.” Jd. “[T]he mere fact that [a] suit seeks protection
of a political right does not mean it presents a political
question.” Id. at 209. And “it is error to suppose that every case
or controversy which touches foreign relations lies beyond
judicial cognizance.” Id. at 211; see also Simon v. Republic of
Irag, 529 F.3d 1187, 1197 (D.C. Cir. 2008) (the political
question doctrine cannot be invoked to dismiss an action merely
because it “may affect the foreign relations of the United
States™). As noted scholars have pointed out, “[i|nterpretation
of statutes affecting foreign affairs is not likely to be barred by
[the] political-question doctrine.” 13C CHARLES ALAN WRIGHT,
ARTHUR R.MILLER & EDWARD H. COOPER, FEDERAL PRACTICE
AND PROCEDURE § 3534.2 (3d ed. 2008), cases cited in n.35,

The political question doctrine is purposely very narrow in
scope, lest the courts use it as a vehicle “to decline the exercise
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of jurisdiction which is given,” Cohens, 19 U.S. (6 Wheat.) at
404, As the Courl noted in Baker,

ftlhe doctrine of which we treat is one of “political
questions,” not one of “political cases.” The courts cannot
reject as “no law suit” a bona fide controversy as to whether
some action denominated “‘political’” exceeds
constitutional authority.

369 U.S.at 217. Unsurprisingly, federal cases in which subject
matter jurisdiction and standing are properly asserted are rarely
dismissed as nonjusticiable pursuant to the political question
doctrine. Indeed, since Baker, the Supreme Court has only
dismissed two cases as presentling nonjusticiable political
questions.  See Gilligan v. Morgan, 413 U.S. 1, 5 (1973)
(declining “broad call on judicial power to assume continuing
regulatory jurisdiction over the activities of the Ohio National
Guard” on the basis of an explicit constitutional textual
commitment of that power to Congress and President); Nixorn v.
United States, 506 U.S. 224 (1993) (finding request to review
Senate impeachment proceedings nonjusticiable in light of
explicit textual constitutional commitment of impeachment
power 1o Senate).

The Supreme Court often hears and decides cases bearing
major foreign policy implications. See, e.g., Boumediene, 128
S. Ct. 2229 (declining to dismiss the case under the political
question doctrine and ruling that aliens detained as enemy
combatants at United States Naval Station at Guantanamo Bay,
Cuba, were entitled to the privilege of habeas corpus to
challenge the legality of their detention, even though the United
States did not claim sovereignty over place of detention). These
cases are not dismissed pursuant {o the political question
doctrine. The reason is simple: Although the establishment of
policies governing foreign relations is the business of the
political branches, the determination ofthe meaning and legality
of'a congressionally enacted statute is the business of the courts,
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E. The Legal Principles Controlling This Case

The principles enunciated by Baker and its progeny are

really quite simple to comprehend and apply in this case. The
controlling principles governing this case are these:

The federal courts decide matters of statutory
consiruction and constitutional interpretation. Japan
Whaling Ass'nv. Am. Cetacean Soc’y, 478 U.8. 221, 230
(1986} (“[Ulnder the Constitution, one of the Judiciary’s
characteristic roles is to interpret statutes, and we cannot
shirk this responsibility merely because our decision may
have significant political overtones.”y; Chadha, 462 U.S. at
943 (“Resolution of litigation challenging the constitutional
authority of one of the three branches cannot be evaded by
courts because the issues have political implications. . . .™);
see also Goldwater v. Carter, 444 U.S. 996, 1002 (1979)
(Powell, J., concurring in the judgment) (“[The Supreme
Court has] the responsibility to decide whether both the
Executive and Legislative branches have constitutional
roles to play in termination of a treaty. 1fthe Congress, by
appropriate formal action, had challenged the President’s
authority to terminate the treaty . . . it would be the duty of
this Court to resolve the issue.”).

When the federal courts review the constitutionality of
a challenged statute, they do not infringe the authority
of the legislative branch. In Mwunoz-Flores, 495 U.S. at
390, the Supreme Court tellingly stated:

The Government may be right that a judicial finding
that Congress has passed an unconstitutional law might
in some sense be said to entail a “lack of respect” for
Congress’ judgment. But disrespect, in the sense the
Government uses the term, cannot be sufficient to
create a political question. If it were, every judicial

Page: 21
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resolution of a constitutional challenge 0o a
congressional enactment would be impermissible.

* The federal courts may not decide an isswe whose
resolution is committed by the Constitution to the
exclusive authority of a political branch of government.
See Baker, 369 U.S. at 217; Gilligan, 413 U.S. at 6-7;
Nixon, 506 U.S. at 229-36. This does not mean that a court
may not decide a case that merely implicates a matter
within the authority of a political branch. Congress, alone,
has the authority to pass legislation, but it does not follow
from this that the courts are without authority to assess the
constitutionality of a statute that has been properly
challenged. Rather, the political question doctrine bars
judicial review only when the precise matter to be decided
has been constitutionally committed to the exclusive
authority of a political branch of government. Compare
Nixon, 506 U.S. at 229-36, with Powell v. McCormack, 395
U.S. 486, 519-22 (1969).

*  The courts may, however, decide whether and to what
extent a matter is reserved to the exclusive authority of
a political branch. Baker, 369 1.5, at 211 (“Deciding
whether a matter has in any measure been committed by the
Constitution to another branch of government, or whether
the action of that branch exceeds whatever authority has
been committed, is itself a delicate exercise in
constitutional interprefation, and is a responsibility of this
Court as ultimate interpreter of the Constitution.”Y;, Powell,
395 U.S. at 521 (“[Wlhether there is a ‘textually
demonstrable constitutional commitment of the issue to a
coordinate political department’ of government and what is
the scope of such commitment are questions we must
resolve.”); Nixon, 506 U.S.at 238 (“[Clourts possess power
to review either legislative or executive action that
transgresses identifiable textual limits™).
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*  The courts routinely adjudicate separation-of-powers
claims. Asthe Court noted in Munoz-Flores, 495 1.8, at

393:

In many cases involving claimed separation-of-powers
violations, the branch whose power has allegedly been
appropriated has both the incentive to protect its
prerogatives and institutional mechanisms to help it do
so.  Nevertheless, the Court adjudicates those
separation-of-powers claims, often without suggesting
that they might raise political questions. See, e.g.,
Mistretta v. United States, 488 U.S. 361, 371-379
(1989} (holding that Sentencing Reform Act of 1984,
18 U.S.C. § 3551 et seq., and 28 U.S.C. § 991 et seq.,
did not result in Execufive’'s wielding legislative
powers, despite either House’s power to block Act’s
passage); Morrison v. Olson, 487 U.S. 654, 685-696
(1988) (holding that independent counsel provision of
Ethics in Government Act of 1978, 28 U.S.C. § 591 er
seq., is not a congressional or judicial usurpation of
executive functions, despite President’s veto power);
INSv. Chadha, 462 U.S. 919 (1983) (explicitly finding
that separation-of-powers challenge to legislative veto
presented no political question). In short, the fact that
one institution of Government has mechanisms
available to guard against incursions into its power by
other governmental institutions does not require that
the Judiciary remove itself from the controversy by
labeling the issue a political guestion.

Page: 23
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+ If a federal court finds that a political branch has
overreached in its claim of constitutionally committed
authority, the court will decide the matter that is
properly before it for resolution on the merits. Baker,
369 U.S. at 211 (“Deciding whether a matter has in any
measure been commitied by the Constitution to another
branch of government, or whether the action of that branch
exceeds whatever authority has been committed, is itselfa
delicate exercise in constitutional interpretation, and is a
responsibility of this Court as ultimate interpreter of the
Constitution™); accord Powell, 395 U.S. at 521.

¢ Ifafederal court determines that a political branch has
acted within the compass of exclusive authority granted
to it by the Constitution, the court may determine
whether the other branch has acted to infringe that
authority. The court does not review the substantive
decision reached by the branch with exclusive authority;
it merely determines whether the exercise of that
authority has been infringed by the other branch.
Baker,369 U.S. at 212 (“[O]nce sovereignty over an area is
politically determined and declared, courts may examine
the resulting status and decide independently whether a
statute applies to that area.”); Vermilya-Brown Co., Inc. v.
Connell, 335 1.S. 377, 380-81 (1948) (holding question
whether Fair Labor Standards Act covered employees
allegedly engaged in the production of goods for commerce
on a leaschold of the United States was not a political
question; in reaching this conclusion, the Court made clear
it was not second-guessing the Executive’s determination
regarding the sovereignty of Great Britain over the foreign
territory).
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F. The Zivotofsky Claim is Plainly Justiciable

In light of the legal principles that control this case, the
Secretary’s attempt to invoke the political question doctrine is
meritless. The following example amplifies the point:

Assume that a lawfully enacted congressional statute
provides that individuals over the age of 18 have a right to
secure a passport on their own. Assume further that the statute
gives individuals an enforceable right of action. Ifthe Secretary
of State adopts a policy pursuant to which 18-year-olds are
denied passports without parental consent, claiming an exercise
of the Executive’s recognition power, an aggrieved party would
have aright of action to challenge the Secretary. A federal court
hearing the case would be without authority to dismiss the action
as a nonjusticiable political question. Why? Because the
plaintiff has standing to pursue her claim and the court has
jurisdiction to hear it. And the court would be well able to
evaluate the competing claims of power and easily determine
that the Executive overreached in its claim to exclusive authority
under the recognition power. The court would find noe valid
exercise of textually committed power by the executive branch.
See Powell, 395 U.S, 486.

The flip side of this example is seen in a case like Nixon,
506 U.S. 224, In Nixon, the petitioner asked the Court to decide
whether Senate Rule X1, which allowed “a committee of
Senators to hear evidence against an individual who has been
impeached and to report that evidence to the full Senate,”
violated the Constitution’s Impeachment Trial Clause, Art. 1, §
3, cl. 6. 506 U.S. at 226. The Trial Clause provides that the
“Senate shall have the sole Power to try all Impeachments.” Jd.
(emphasis added). The Court first found that this provision
reflects a clear “grant of authority to the Senate, and the word
‘sole’ indicates that this authority is reposed in the Senate and
nowhere else.” Jfd at 229. Having found a textually
demonstrable constitutional commitment of the impeachment
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issue to a coordinate political department, the Court held that the
action involved a nonjusticiable political question. Zivotofsky’s
claim, which is founded on a cause of action under § 214(d), is
nothing like Nixon’s claim,

In this case, there are two questions that are properly before
the court: (1) whether the Ixecutive’s passport policy reflects
an action taken within the President’s exclusive power to
recognize foreign sovereigns; and (2) if so, whether Congress’
enactment of § 214(d) impermissibly intruded on the President’s
exclusive power to recognize foreign sovereigns. These
questions raise issues that are constitutionally committed to the
judicial branch to decide. Zivotofsky’s claim resting on
§ 214(d) does not require this court to evaluate the wisdom of
the Executive’s foreign affairs decisions or to determine the
political status of Jerusalem. The court’s role in this case is to
determine the constitutionality of a congressional enactment.
And this role is well within the constitutional authority of the
judiciary. Japan Whaling Ass’n, 478 U.S. at 230 (“[U]nder the
Constitution, one of the Judiciary’s characteristic roles is to
interpret statutes, and we cannot shirk this responsibility merely
because our decision may have significant political overtones.”).
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I, SECTION 214(D) UNCONSTITUTIONALLY INFRINGES THE
EXECUTIVE’S EXCLUSIVE AUTHORITY UNDER THE
RECOGNITION POWER

Zivotofsky has asked the court to direct the State
Department to designate “Israel”™ as his place of birth on his
passport pursuant to Congress’ directive in § 214(d). The
Executive asserts that § 214(d), if construed to be mandatory,
represents an unconstitutional infringement of the President’s
recognition power as it concerns Jerusalem.

A. The Recognition Power

The Executive has exclusive and unreviewable authority to
recognize foreign sovereigns. This power derives from Article
11, § 3 of the Constitution, which gives the President the sole
power to “receive Ambassadors and other public Ministers”
from foreign countries. U.S. CONST. Art. 1], § 3. The power to
receive ambassadors includes the power to recognize
governments with whom the United States will establish
diplomatic relationships. This recognition power is vested
solely in the President. See Banco Nacional de Cuba v.
Sabbatine, 376 U.S. 398, 410 (1964) (“Political recognition is
exclusively a function of the Executive.”); Baker, 369 U.S. at
212 (“[R]ecognition of foreign governments so strongly defies
Judicial treatment that without executive recognition a foreign
state has been called “a republic of whose existence we know
nothing. . . .”™).

It is also clear that, under the recognition power, the
President has the sole authority to make determinations
regarding the sovercignty of disputed territories. See Williams
v, Suffolk Ins. Co., 38 US, (13 Pet.) 415, 420 (1839) (stating
that when the executive branch “assume[s] a fact in regard to
the sovereignty of any island or country . . . it is conclusive on
the judicial department™); Baker, 369 US. at 212 (“[T}he
judiciary ordinarily follows the executive as to which nation has
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sovereignty over disputed territory. . . .”). Finally, and
importantly, the recognition power is “not limited to a
determination of the government to be recognized. It includes
the power to determine the policy which is to govern the
question of recognition.” United States v. Pink, 315 U.S. 203,
229 (1942).

B. The President’s Passpori Policy Regarding the
Designation of Jerusaiem lIs an Exercise of the
Recognition Power

The Executive and Congress historically have shared
authority over the regulation of passports. However, “{fjrom
the outset, Congress [has] endorsed not only the underlying
premise of Executive authority in the areas of foreign policy and
national security, but also its specific application to the subject
of passports. Early Congresses enacted statutes expressly
recognizing the Executive authority with respect to passports.”
Haigv. Agee, 453 U.S. 280, 294 (1981); see also id. at 292-300
(discussing history of congressional legislation and Executive
contro! over passports); Kent v. Dulles, 357 U.S. 116, 122-24
(1958) (same). Congress passed the first Passport Act in 1856,
endorsing the Executive’s power to control passports, Kent, 357
U.S. at 123. The current Passport Act maintains this
recognition of Executive authority. 22 U.S.C. § 211a (*The
Secretary of State may grant and issue passports, and cause
passports to be granted, issued, and verified in foreign countries
by diplomatic and consular officers of the United States and by
such other employees of the Department of States . . . .”%).

Although Congress often has recognized the authority of the
Executive to regulate the issuance of passports, this obviously
does not confirm that the Executive retains exclusive control
over all matters relating to passports. Indeed, the history of
congressional legislation in this area suggests otherwise. See,
e.g., 22 US.C. § 211a (restricting the Executive department
from designating a passport as restricted for travel “[u]nless
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authorized by law™). It is clear, however, that Congress lacks
the power {o interfere with a passport policy adopted by the
Executive in furtherance of the recognition power. Appellant
Zivotofsky does not dispute this. Rather, Zivotofsky contends
that the passport rules regarding Israel do not embody a policy
in furtherance of the Executive’s recognition power.
Zivotofsky’s position fails. The record in this case supports the
Secretary’s claim that the policy relating to the designation of
Jerusalem on passports lawfully “govern[s] the guestion of
recognition.” Pink, 315 U.S. at 229.

“The status of Jerusalem is one of the most sensitive and
long-standing disputes in the Arab-Isracli conflict, having
remained unsettled since 1948.” Appellee’s Br. at 6. The
United States has long refrained from recognizing Jerusalem as
a city located within the sovereign state of Israel. See
Defendant’s Responses to Plaintiff’s Interrogatories, reprinted
in Joint Appendix (“J.A.”) 56-57. Instead, United States policy
since the Truman Administration has been “to promote a final
and permanent resolution of final status issues, including the
status of Jerusalem, through negotiations by the parties and
supported by the international community.” Jd. at 57. “U.S.
Presidents have consistently endeavored to maintain a strict
policy of not prejudging the Jerusalem status issue and thus not
engaging in official actions that would recognize, or might be
perceived as constituting recognition of, Jerusalem as either the
capital city of Israel, or as a city located within the sovereign
territory of Israel.” Jd. at 59. These points are uncontested.

The Secretary’s rules regarding the designation of Jerusalem
on passports obviously aims to further the United States” policy
regarding the recognition of Israel. The State Department’s
policies and procedures for preparing passports and reports of
birth are outlined in its Foreign Affairs Manual (“FAM™). 1A,
376. The FAM includes a “Birthplace Transcription Guide,”
which details the “acceptable name and spelling for specific
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countries and territorics to be used in U.S. passports,” in
accordance with United States policy. J.A. 381. The rules
provide that, as a general matter, the country recognized by the
United States as having sovereignty over the place of birth of a
passport applicant is recorded on the passport. See 7 FAM
1383.5-4, J.LA. 378. However, “[wthere the birthplace of the
applicant is located in ferritory disputed by another couniry, the
city or area of birth may be written in the passport . . . il shown
on the application and if included for use on the birthplace
transcription guide.” 7 FAM 1383.5-2, J.A. 377. There are
special rules for Jerusalem because it is a disputed territory. For
citizens born after 1948 in Jerusalem, the Birthplace
Transcription Guide instructs that only “Jerusalem” should be
recorded as the place of birth. See id. at 1383.1, J.A. 376, 387;
7FAM 1383.5-6,).A.379. The Guide specifically indicates that
the official is not to write “Israel” or “Jordan.” J.A. 387. The
Guide further instructs that Israel “[d]oes not include Jerusalem
or areas under military occupation,” and Jordan “[d]oes not
include Jerusalem.” Id. These rules plainly implement the
Executive’s determination not to recognize Jerusalem as part of
any sovereign regime.

Zivotofsky contends that the “designation of a passport
holder’s place of birth does not involve the ‘recognition of
foreign sovereigns.”” Appellant’s Br. at 27. This argument
misperceives the issues in this case. As noted above, the
recognition power is “not limited to a determination of the
government to be recognized. It includes the power 1o
determine the policy which is to govern the question of
recognition.” Pink, 315 U.S. at 229. The rules regarding the
designation of Jerusalem are part of the Executive’s overarching
policy governing the recognition of Israel.

Zivotofsky also claims that the “‘birthplace’ entry on a
passport . . . is nothing more than one means of identifying the
passport-holder.”  Appellant’s Br. at 37. This attempt (o



Case: 07-5347  Document: 1202302  Filed: 08/21/2009  Page: 31
Case: 07-5347 Document: 01215925856 Page: 30

18

downplay the significance of a passport is futile. As the
Supreme Court has said, “{a] passport is, in a sense, a letter of
infroduction in which the issuing sovereign vouches for the
bearer.” Agee, 453 U.S. at 292, It is a “political document” that
is “addressed to foreign powers,” “by which the bearer is
recognised, in foreign countries, as an American citizen.” fd.
(quoting Urtetiqui v. D °Arcy, 34 1).S. (9 Pet.} 692, 698 (1835)).
A “political document” indicating that a person born in
Jerusalem is from the sovereign nation of Israel misstaies the
United States’ position on the recognition of Israel. So long as
the Exccutive remains neutral on the question of Jerusalem, the
Secretary surely may adopt polices declining to issue official
documents that suggest otherwise.

Finally, Zivotofsky argues that, because the Secretary’s
passport rules concerning Jerusalem have only a “negligible
impact on American foreign policy,” the rules cannot be viewed
as policy governing the recognition of Israel. Appellant’s Br. at
33. The Secrefary responds by pointing to evidence of the
international reaction to the enactment of § 214 in 2002.
According to the State Department, “Palestinians from across
the political spectrum strongly condemned the Jerusalem
provisions of the [Act], interpreting those provisions as a
reversal of longstanding U.S. policy that Jerusalem’s status
should be determined by lIsrael and the Palestinians in final
status talks.” J.A. 398-99. One need not assess the international
reaction to § 214 to find that the Secretary’s rules regarding the
designation of Jerusalem on passports aims to further the United
States” policy of neutrality on the question of Jerusalem. It is
obvious. The Executive’s policy is not to prejudge the status of
Jerusalem, and any official statement to the contrary impinges
upon the Executive’s prerogative. The Executive has the
exclusive authority to implement policies in furtherance of the
recognition power and this court has no authority to second-
guess the Executive’s judgment when, as here, it is clear that the
disputed policy is in furtherance of the recognition power.
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C. Section 214(d) is a Mandatory Statutory Provision

The Secretary also argues that “Section 214(d) constitutes
only a legislative recommendation — not a command — to the
Executive Branch with respect to recognition of sovereignty
over Jerusalem,” Appellee’s Br. at 20, and therefore there is no
reason for this court to opine on its constitutionality. The
District Court rejected this argument, finding that “it is difficult
to construe Section 214(d} as anything but mandatory.”
Zivolofsky ex rvel. Zivotofsky v. Sec’y of State, 511 F. Supp. 2d
97, 105 (D.D.C. 2007). This is an understatement. Section
214(d) states, “[Tlhe Secretary shall, upon the request of the
citizen or the citizen’s fegal guardian, record the place of birth
as Isracl.” As appellant aptly notes, “section 214(d} is as
mandatory as a statule can be.” Appellant’s Reply Br.at7. The
words of the statute make it plain that “Congress was fully
aware when it enacted the law that the Secretary of State was
acting differently than Congress wanted him to act. It enacted
subsection (d) with the specific intent of altering the State
Department practice.” Id. at 8.

Section 214(d) is plainly mandatory. The provision dictates
that the Secretary shall record Israel as the place of birth upon
the request of a citizen who is born in Jerusalem and entitled to
a United States passport. “Shall” has long been understood as
“the language of command.” Escoe v. Zerbst, 295 U.S. 490, 493
(1935); see also Miller v. French, 530 U.S. 327, 337 (2000)
(referring to the “mandatory term *shall®™); Ass 'n of Civilization
Technicians, Moni. Air Chapter No. 29 v. Fed. Labor Relations
Auth., 22 F.3d 1150, 1153 (D.C. Cir. 1994) (*The word ‘shall’
generally indicates a command that admits of no discretion on
the part of the person instructed to carry out the directive.”).

There are rare exceptions 1o this rule that apply only where
it would make little sense to interpret “shall” as “must.” See,
e.g., Town of Castle Rockv. Gonzales, 545 U.8, 748, 760 (2005)
{declining to read “shall” as mandatory in statute intended to
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give local police broad powers to enforce domestic abuse
restraining orders in light of the “well established tradition of
police discretion™). There is no evidence in this case that the
legislature intended “shall” in § 214(d) to mean anything other
than “must.” Indeed, when § 214(d) is read in conjunction with
the title of § 214 — “United States Policy with Respect to
Jerusalem as the Capital of Israel” — there can be little doubt
about Congress’ intent. This conclusion is bolstered by
reference to the language in § 214(a), where Congress merely
“urges the President . . . to immediately begin the process of
relocating the United States Embassy in Israel to Jerusalem.”
Foreign Relations Authorization Act, Fiscal Year 2003, Pub. L.
No. 107-228, § 214(a), 116 Stat. 1350 (2002). Given the
structure of the statute, Congress obviously understood the
difference between an advisory provision and a statutory
command. See Jamav. Immigration and Cusioms Enforcement,
543 U.S. 335, 346 (2005) (juxtaposing the permissive “may”
with the mandatory “shall”). Section 214(d) is undoubtedly
mandatory.

The Secretary also argues that “*Section 214(d) should be
interpreted as advisory to avoid constitutional doubt.”
Appellee’s Br. at 35. However, because the statute is
unambiguous, the canon of constitutional avoidance does not
apply in this case. Clark v, Martinez, 543 U.S.371, 385 (2005)
(“The canon of constitutional avoidance comes into play only
when, after the application of ordinary textual analysis, the
statute is found to be susceptible of more than one
construction.”); United States v. Albertini, 472 U.S. 675, 680
(1985) (“Statutes should be construed to avoid constitutional
questions, but this interpretative canon is not a license for the
Jjudiciary to rewrite language enacted by the legislature.”). The
congressional command of § 214(a} is ¢lear and unmistakable;
therefore, this court is obliged to render a decision on its
constitutionality.
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D. Section 214(d) Unconstitutionally Infringes the
President’s Exclusive Power to Recognize Foreign
Sovereigns

The final question in this case is whether § 214(d) of the
Foreign Relations Authorizations Act, which affords Zivotofsky
a statutory right to have “Israel” listed as the place of birth on
his passport, is a constitutionally valid enactment. Given the
mandatory terms of the statute, it can hardly be doubted that
§ 214{(d) intrudes on the President’s recognition power. In
commanding that the Secretary shall record Israel as the place
of birth upon the request of a citizen who is born in Jerusalem
and entitled to a United States passport, the statute plainly defies
the Executive’s determination to the contrary. As noted above,
the rules adopted by the Seccretary of State explicitly ban
government officials from recording “Israel” as the place of
birth for citizens born in Jerusalem. Section 214(d) effectively
vitiates the Executive’s policy.

Zivotofsky argues that § 214(d) cannot be seen to interfere
with the Executive’s recognition power, because the statute here
is no different from another uncontested legislative action taken
by Congress with respect to Taiwan. In 1994, Congress enacted
a provision requiring that, “[flor purposes of the registration of
birth or certificate of nationality of a United Siates citizen born
in Taiwan, the Secretary of State shall permit the place of birth
to be recorded as Taiwan.” Foreign Relations Authorization
Act, Fiscal Years 1994 and 1995, Pub. L. No. 103-236, § 132,
108 Stat. 382 (1994) (as amended by State Department:
Technical Amendments, Pub. L. No. 103-415, § 1(r}, 108 Stat.
4299, 4302 (1994)). This example is inapposite. Following the
enactment of the statute covering Taiwan, the State Department
determined that the congressional provision was consistent with
the United States’ policy that the People’s Republic of China is
the “sole legal government of China™ and “Taiwan is a part of
China.” U.S. Department of State Passport Bulletin 94-12 (Nov.
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7, 1994y, JA. 142-43. DBecause listing “Taiwan™ did not
confravene the President’s position regarding China’s
sovereignty, the State Department allowed American citizens
born in Taiwan to record “Taiwan” as their place of birth. See
id. The present case is different from the Taiwan example. The
State Department here has determined that recording Israel as
the place of birth for United States citizens born in Jerusalem
misstates the terms of this country’s recognition of Israel.

The more important point here is that the President has the
exclusive power to establish the policies governing the
recognition of foreign sovereigns. The Executive may treat
different situations differently, depending upon how the
President assesses each situation. These are matters within the
exclusive power of the Executive under Art. i1, § 3, and neither
Congress nor the Judiciary has the authority to second-guess the
Executive’s policies governing the terms of recognition.

“[I]t remains a basic principle of our constitutional scheme
that one branch of the government may not intrude upon the
central prerogatives of another.” Loving v. United States, 517
U.S. 748, 757 (1996). In my view, the bottom line of the court’s
judgment in this case is inescapable: “Section 214(d) is
unconstitutional. Article Il assignstothe President the exclusive
power to recognize Toreign sovereigns, and Congress has no
authority to override or intrude on that power.” Appellee’s Br.
at21. Section 214(d) impermissibly intrudes on the President’s
exclusive power to recognize foreign sovereigns. Because
appellant Zivotofsky has no viable cause of action under
§ 214(d), I concur in the judgment.
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Obama’s Embrace of a Bush Tactic Riles Congress
By CHARLIY SAVAGE

WASHINGTON — President Obama has issued signing statements claiming the authority to bypass
dozens of provisions of bills enacted into law since he took office, provoking mounting criticism by
lawmakers from both parties.

President George W. Bush, citing expansive theories about his constitutional powers, set off a national
debate in 2006 over the propriety of signing statements - instructions to executive officials about how
to interpret and put in place new laws — after he used them to assert that he could authorize officials to

bypass laws like a torture ban and oversight provisions of the USA Patriot Act.

In the presidential campaign, Mr. Obama called Mr. Bush’s use of signing statements an “abuse,” and
said he would issue them with greater restraint. The Obama administration says the signing statements
the president has signed so far, challenging portions of five bills, have been based on mainstream
interpretations of the Constitution and echo reservations routinely expressed by presidents of both
parties,

Still, since taking office, Mr. Obama has relaxed his criteria for what kinds of signing statements are
appropriate. And last month several leading Democrats — including Representatives Barney Frank of
Massachusetts and David R, Obey of Wisconsin — sent a letterto Mr. Obama complaining about one of
his signing statements.

“During the previous administration, all of us were critical of the president’s assertion that he could pick
and choose which aspects of Congressional statutes he was required to enforce,” they wrote. “We were
therefore chagrined to see you appear to express a similar attitude.”

They were reacting to a statement Mr. Obama issued after signing a bill that expanded assistance to the
International Monetary Fund and the World Bank while requiring the administration to pressure the
organizations to adopt certain policies. Mr. Obama said he could disregard the negotiation instructions
under his power to conduct foreign relations.

'The administration protested that it planned to carry out the provisions anyway and that its statement
merely expressed a general principle. But Congress was not mollified. On July 9, in a bipartisan rebuke,

hitp://www.nytimes.com/2009/08/09/us/politics/09signing. html? r=1&pagewanted=print 8/21/2009
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the House of Representatives voted 429 to 2 to ban officials from using federal money to disobey the
restrictions. And in their July 21 letter, Mr. Frank and Mr. Obey — the chairmen of the Financial
Services Comimittee and the Appropriations Committee — asked Mr. Obama to stop issuing such signing
statements, warning that Congress might not approve more money for the banking organizations unless
he agreed.

In March, Senator Charles E. Grassley, Republican of Jowa, sent Mr. Obama a letter criticizing a signing
statement that challenged a statute protecting government whistle-blowers who tell lawmakers
privileged or “otherwise confidential” information. He accused Mr. Obama of chilling potential whistle-
blowers, undermining the intent of Congress in a way that violated his campaign promises. The White
House said it intended only to reaffirm similar reservations made by previous presidents.

Other laws Mr. Obama has said he need not obey as written include format requirements for budget

requests, limits on whom he may appoint to a commission, and a restriction on putting troops under
United Nations command.

After Mr. Bush transformed signing statements from an obscure tool into a commonplace term, Mr.
Obama’s willingness to use them has disappointed some who had hoped he would roll back the practice,
not entrench it.

“We didn’t think it was an appropriate practice when President Bush was doing it, and our policy is such
that we don’t think it is an appropriate practice when President Obama is doing it,” said H. Thomas
Wells, who just stepped down as president of the American Bar Association.

In 2006, the association called the practice unconstitutional and said presidents should veto legislation
if it had flaws, giving Congress a chance to override the pronouncements.

But other legal experts argued that signing statements were lawful and appropriate because it was
impractical to veto important bills over small problems. Among them, Walter Dellinger, who helped
develop the legal framework for signing statements as a Clinton administration official, said Mr. Obama
was using the mechanism appropriately, and the problem with Mr. Bush’s statements was that he cited

dubious legal theories.

“The fact that a previous or subsequent president might refuse to comply with laws that are valid is not a
reason for this president to decline to assert his authority with regard to laws that are invalid,” Mr.
Dellinger said.

Mr. Dellinger signed a 2006 essay defending signing statements with other former Clinton officials,
including David Barron and Martin Lederman, who now run the Justice Department’s Office of Legal
Counsel. They work with White House lawyers Daniel Meltzer and Trevor Morrison, along with Office of
Management and Budget officials, to produce Mr. Obama’s statements.
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Since the 19th century, presidents have occasionally signed bills while ealling a provision
unconstitutional. But the practice was rare until President Ronald Reagan. He and his successors,
including Bill Clinton, began issuing signing statements much more frequently and challenging far more

provisions.

The practice peaked under Mr. Bush, who challenged nearly 1,200 provisions of bills over eight years —
about twice the number challenged by all previous presidents combined, according to data compiled by
Christopher Kelley, a Miami University of Ohio professor.

Mr, Obama has attached signing statements to 5 of the 42 bills he has signed, focusing on 19 specific
provisions. He also challenged, without listing them, “numerous provisions” in a budget bill requiring
officials to obtain permission from a Congressional committee before spending money. It contained
dozens of such requirements.

In the presidential campaign, the Republican nominee, Senator John McCain of Arizona, promised
never to issue a signing statement. By contrast, Mr. Obama said it was a legitimate way “to protect a
president’s constitutional prerogatives” when used with greater restraint than Mr. Bush.

“Restraint,” Mr. Obama and his campaign said then, included not issuing “signing statements that
undermine the legislative intent” or “nullify or undermine Congressional instructions as enacted into

»”»

law.

But in March, when he issued a presidential memorandum on signing statements, Mr, Obama defined
restraint as citing only “interpretations of the Constitution that are well founded,” a subtle shift that
provides greater leeway.

Still, unlike Mr. Bush, Mr. Obama has not mentioned the Unitary Executive Theory, an expansive view
of executive power that conflicts with Supreme Court precedent. His only invocation of his commander-

in-chief authority was limited, taking aim at a requirement that he get permission from a military
subordinate before taking an action.

“He has not pushed the envelope as far as the Bush administration in making the kind of claims that
Bush made,” said Phillip Cooper, a Portland State University professor who studies signing statements.
“But he is still using it in ways that were controversial before George W. Bush came to office.”

Copyright 2009 The New York Times Company
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