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DISCLOSURB OF CORPORATE AFFILIATIONS
AND FINANCIAL INTBRBST

Pursuant to 6th Circuit Rule 26.1, Anticí Curiae, The American

Association of Jewish Lawyers and Jurists ("AAJLJ"), Simon Wiesenthal

Center, and Agudath Israel of America make the following disclosure:

1) said amici are not subsidiaries or affiliates of publicly owned

corporations; and, to their knowledge,

2) there is not a publicly owned corporation, nor a party to the

appeal that has a financial interest in the outcome of this matter.

October 6,2009 s/ Nathan Lewin
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INTRODUCTION AND INTEREST OF THB AMICI

This case has become notorious within the American Jewish cornmunity and

is being closely followed by Americans who are concerned that ignorance and

bigotry not be shielded by false allegations of "dual loyalty" or by baseless

suspicions of unconventional religious practices. A young Orthodox Jew named

David Tenenbaum, who has a bright future before him as an engineer in the United

States Army, suddenly finds himself subjected to abizarre polygraph and to a

criminal investigation that threatens his and his family's future. There is no factual

basis for this goverrmental scrutiny other than his religion. After he is cleared, he

brings a lawsuit against those who initiated and conducted what, it turns out, was

baseless harassment, alleging that their motive was invidious religious

discrimination. That lawsuit is dismissed when the defendants claim that they can

prove that their motives were legitimate only by disclosing "state secrets."

This Court affinns that judgment. But doubts remain regarding the basis for

the conduct that has severely damaged Mr. Tenenbaum's life. A United States

Senator requests an internal Defense Department investigation by the Depaftrnent's

Inspector General. The result of that investigation is a detailed factual recitation

that substantiates Mr. Tenenbaum's hypothesis that he was singled out for the

polygraph and the criminal investigation only because of his Orthodox Jewish

faith.
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When he retutns to court armed with this finding, his tormentors continue to

claim that only by disclosing state secrets can they present a "valid defense." The

District Courl then tells him that the Inspector General's finding is of no moment

because the Courl's decision - rendered before there was an objective internal

review of the facts and a finding upholding his allegation - is res judicata and

cannot be revised even in light of the subsequent internal investigation and

findings.

The case recalls for Jewish sensitivities famous historic examples of

prosecutions of Jews that were ultimately shown to be founded on sheer bigotry.

The well-known prosecution in France of Alfred Dreyfus - a Jewish officer who

was exonerated after many years and much public pressure by fair-rninded

Frenchmen - comes to rnind. The case has, therefore, generated substantial

comment in Jewish media rour..r.t

' Don.t Berne, His Retigion At Issue; Civilian Engineer And His L\ife Sue Army
For False Spy Charges, DETRoIT JEwtsH NEws, March 5,2009; Vickie Elmer,
Pentagon Finds Religíous Bias in Army Probe, Wasu. PoSt, Aug. 24,2008; Judith
Doner Berne, US Admits Army victimízed David Tenenbaum for being a Jew,
Dprnolr JpwlsH News, Aug. 14,2008; Binyamin Rose, The Injustice of David
Tenenbaum Falsely Accused of Spyingfor Israel MlsHpacHA MAGAZINE, Aug. 6,
2008 at 1; David Ashenfelter, They Called Him A Spy Because He Is Jewish; Feds
Iírrongly Targeted MilÌtary Engineer, Report Says, DErRolr FnEp PRESS, Aug. 4,
2008 at 1; Debbie Maimon, Jewish Engineer Exonerated on Espionage Case;
'Religious Bias' Cited, Yated Ne'eman, Aug. 1, 2008; Religíous Bias Found ín Spy
Case, Hen¿onn, July 23, 20081' Religious Bias Found in Case of Orthodox Jew
Accused of Spyìngfor Israe{ YESHIvA WoRLD Npws, July 22,2008; Rabbi Avi
Shafran, David Tenenbaum seeks redress for anti-Israel. bias in the Pentagon,
IsnaEl InstDER, July 3, 2008, available at http.llweb.israelinsider.
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The antici who are submitting this brief are concerned that spurious

allegations of national security may be invoked to mask their religious or racial

bias by federal supervisors who practice invidious discrimination. The Supreme

Coufi's decision in Bivens v. S¿x (Jnlcnown Federal l{arcotics Agents,403 U.S. 388

(1977), contemplated that federal officials would be personally responsible in

damage lawsuits for the consequences of deliberate unconstitutional conduct. If a

Bivens defendant in an agency that has access to classified data may have a

discrimination lawsuit against him dismissed under the State Secrets Doctrine by

merely declaring that he can prove a pure motive only by disclosing state secrets,

minority employees of such agencies are left defenseless against bigotry. Their

Bivens lawsuits will invariably result in dismissals because defendants will invoke

the cloak of the State Secrets Doctrine. The Depaftment of Justice has very

recently determined to revise federal policy on the invocation of the State Secrets

com/Articles/Diplomacy/12954.hfm; Eli Lake, Discriminatíon Seen in Michígan
Spy Case. N.Y. SuN, May 2I , 2008; Beverly Lumpkin , Pentagon's IG's Handling
of Tenenbaum Raíses Troubling Questions; Serious Conflict of Interest Deserve
Review, CovtvtoNDRpavs.oRc NEws CENTER, May 9, 2008,
http ://www. commondreams. ory'news2 00 8/0 5 09- 1 3 .htm; Nathaniel Popper,
Espionage Charges Still Taint Army Engineer's Career, FoRwAnD, Dec. 17,2004,
http ://www. forward. corn/ artic I e s/3 9 9 5 I ; AIan Abrams, C o n gr e s s i o nal
Intervention? Jewish Army Engineer Cleared Of SpyÌng Presses Hís Religíous
Discriminatíon CIaím, DnrRolr Jpwlst-l Nnws, Dec. 3, 2004; Alan Abrams,
ReÌnstated: Falsel.y Accused Army Engineer Reacquires Security Clearance,
D¡,rRolr Jpwlsu News, July I 1,2003; Alan Abrams, Targeted?, DetRolr JpwrsH
News, May 18, 2001, at 41.
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Doctrine because too many legitimate claims were being aborted. The revised and

narrowed policy states "that the privilege should be invoked only to the extent

necessary to protect against the risk of significant harm to national security."

Memorandumfrom the Attorney General on the Polícies and Procedures

Governing Invocation of the State Secrets Privílege at I (Sept . 23, 2009). This new

policy should be applied in this case.

We do not challenge the decision made by the District Courl in2002 and

affirmed by this Court in2004 to dismiss Mr. Tenenbaum's complaint. At that

juncture there was no basis other than Mr. Tenenbaum's own assertions for

believing that the defendants acted out of unconstitutional illicit motives. But when

the Inspector General's reporl substantiated Mr. Tenenbaum's asseftions, the

playing-field shifted. The District Courl should now put the defendants to the test

of proving their claimed lawful motives. The earlier decision, rendered when the

defendants' claim that they could show a "valid defense" was not contradicted by

any príma facie proof, is no longer binding.

The Arnerican Association of Jewish Lawyers and Jurists ("AAJLJ")

represents the American Jewish legal community in defending Jewish interests and

human rights in the United States and abroad. The AAJLJ also promotes the study

of, and respect for, principles of Jewish Law as they have been applied throughout

the history of the Jewish people. The AAJLJ has sponsored public lectures in
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Jewish Law and promoted the publication of scholarly essays in the field of Jewish

Law.

The Sirnon Wiesenthal Center is an international Jewish human rights

organization. It is dedicated to generating change through education, and

confi'onting anti-Semitism, hate, and terrorism. The Center promotes human rights

and dignity and defends the safety of Jews worldwide. With 400,000 member

families it is one of the largest Jewish organizations in the world. Through counsel,

the Center has participated in filing amicus briefs in this country and in the

negotiation of restitution for Holocaust sulivors who were forced slave laborers

during the Second World War. In Germany, the Center has participated as Counsel

for Survivors (Co-Plaintiffs) in the prosecution of accused Nazi war criminals.

Agudath Israel of America, founded in I 922, is a national Orthodox Jewish

organization with affiliated chapters and congregations throughout the country.

Among its other activities, Agudath Israel serves as an advocate in various

govemmental arenas for the interests of and concerns of American Orthodox

Jewry.

The amíci, AAJLI, Simon Wiesenthal Center, and Agudath Israel of

America, frle this brief with the consent of the parties.
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STATEMENT

On October 14,1998, David Tenenbaum and his wife filed a civil lawsuit

under Bivens against four Army and Defense Investigative Service employees

alleging that, for invidiously discriminatory religious motivations, the federal

employees subjected hirn to an unlawful counterintelligence investigation. The

District Court dismissed the complaint on September 30,2002, on the ground that

the defendants' defense would have required disclosure in violation of the state-

secrets privilege. Tenenbaum v. Símonini,No.98-CV74473-DT (E.D. Mich. Sept.

30,2002). This Courl affirmed that decision on the basis of findings that "a

reasonable danger exists that disclosing the information in court proceedings

would harm national security interests, or would impair national defense

capabilities, disclose intelligence-gathering methods or capabilities, or disrupt

diplomatic relations with foreign governments" and "defendants cannot defend

their conduct with respect to Tenenbaum without revealing the privileged

informati on." Tenenbaum v. Simonin,372 F .3d 776, 777 (6th Cir. 2004), cert.

denied,543 U.S. 1000 (2004). Having made these findings, this Court concluded

that "the state secrets doctrine thus deprives Defendants of a valid defense to the

Tenenbaums' claims ." Id. at777 (emphasis added).

On July 13,2008, the Inspector General of the Department of Defense

issued a Report regarding Tenenbaum's case in which the Inspector General

concluded that Mr. Tenenbaum's religion and ethnicity was "a factor or indicator

6

Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 11



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 12



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 13



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 14



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 15



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 16



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 17



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 18



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 19



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 20



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 21



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 22



Case: 09-1992     Document: 00616547164     Filed: 10/07/2009     Page: 23


